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SELF-DETERMINATION FOR INDIGENOUS
PEOPLES AT THE DAWN OF THE SOLAR AGE
Dean B. Suagee*

The global environmental crisis has more than adequately
demonstratedthat business as usual will not and cannotensure
global survival. What is needed is a fundamental shift in
consciousness, and this means that the views of indigenous
peoples-our laws and rules and relationships to the natural
world-have to be brought back into the picture.
Ruby Dunstan, Lytton Indian Band'
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INTRODUCTION

As the industrialized societies of the world become increasingly proficient at reaching further into the remote places of
Mother Earth to extract resources, indigenous peoples face
ominous threats to their survival. Ancient ways of life that
have sustained countless generations lose their viability when
the web of life is torn asunder by the technologies of industrialized peoples, whether it is multinational corporations or
impoverished refugees from the urban slums of Third World
countries that wield these technologies. Kinship networks and
religious belief systems that have helped countless generations
of individuals develop positive self-images tend to break down
when these ancient cultures are confronted by the power and
arrogance of industrialized peoples. Those indigenous individuals who accept the challenges of carrying on the traditions must
deal not only with environmentally destructive technologies
and externally imposed legal regimes, but also with selfdestructive behavior on the part of other members of their own
societies.
There is nothing new, of course, about the decimation of
indigenous peoples and the destruction of their ways of life.
There is something new, however, in the responses of many
indigenous peoples and of those in the industrialized societies
who are concerned about their plight. In recent years, an
international movement has emerged to recognize the rights
of indigenous peoples under international law-to recognize
that indigenous peoples are indeed members of the human
family, and that, as such, they are entitled to human rights
and human dignity.2 For example, the United Nations has
established the Working Group on Indigenous Populations,3

2.
See generally S. James Anaya, The Rights of Indigenous Peoples and International
Law inHistoricalandContemporaryPerspective,1989 HARV. INDIAN L. SYMP. 191 (1990);
Robert N. Clinton, The Rights ofIndigenous Peoples as Collective Group Rights, 32 ARIZ.
L. REV. 739 (1990); Hurst Hannum, New Developments in Indigenous Rights, 28 VA. J.
INT'L L. 649 (1988); Robert A. Williams, Jr., Encounterson the Frontiersof International
Human Rights Law: Redefining the Terms of Indigenous Peoples'Survival in the World,
1990 DUKE L.J. 660.
3.
The formation of the Working Group on Indigenous Populations was proposed
by the Sub-Commission on Prevention of Discrimination and Protection of Minorities
in its resolution 2 (XXXIV) of September 8, 1981, was endorsed by the Commission on
Human Rights in its resolution 1982/19 of March 10, 1982, and was authorized by the
Economic and Social Council in its resolution 1982/34 of May 7, 1982. Discrimination
Against Indigenous Peoples: Report of the Working Group on Indigenous Populations
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which, with the active involvement of indigenous peoples'
representatives and advocates, has been fashioning a declaration of the rights of indigenous peoples for adoption by the
United Nations General Assembly.4 There are many facets
to the development of standards to protect the human rights
of indigenous peoples, but, from the perspectives of indigenous
peoples, much of it comes down to different ways of saying the
same basic principle-indigenous peoples want the right to
make their own decisions about how much of the industrialized
world they will allow into their societies and about what kinds
of "development" are allowed to take place in the lands and
waters that comprise the traditional homelands upon which
their ancient ways of life depend.
The forces that threaten the survival of indigenous peoples,
however, are not patiently awaiting the adoption of a declaration of the rights of indigenous peoples. To believe that such
forces will voluntarily comply with the United Nations
declaration when it is adopted would be a naive exercise in
wishful thinking. It is true that the idea of self-determination
for indigenous peoples, or at least the idea of autonomy within
legally recognized territories, has gained substantial currency
over the last decade or so. Many governmental officials and
political figures around the world, however, continue to regard
indigenous peoples as members of "primitive" cultures that
deserve at most some measure of paternalistic protection while
they either become assimilated or disappear forever.
Paternalistic protection characterizes one end of the spectrum
along which the beliefs of such politicians are manifested; the
genocidal use of military force marks the other end.
This Article challenges readers to help make the principle
of self-determination for indigenous peoples a reality. Part
I presents an overview of the emerging international law of
the rights of indigenous peoples and discusses the threat of
cultural genocide. Part II presents a comparative law example
of the status of indigenous peoples under the domestic law of
the United States, where American Indian tribes' retain a
on Its Ninth Session, U.N. ESCOR Comm. on Human Rights, 9th Sess. at 1, U.N. Doc.
E/CN.4/Sub.2/1991/40 (1991) [hereinafter Working Group 1991 Report]. For further
discussion on the Working Group, see infra notes 62-90 and accompanying text.
4.
Working Group 1991 Report,supra note 3, at 29-36. For further discussion on
the draft declaration, see infra notes 69-70, 73-80, 88 and accompanying text.
5.
This Article uses the terms "Indian," "Indian tribe," and "Indian country" as
these terms are used in U.S. federal law. See generally FELIX S. COHEN, HANDBOOK OF
FEDERAL INDIAN LAW 3-46 (1982). For example, in the Indian Self-Determination and
Education Assistance Act of 1975, "Indian" is defined as "a person who is a member of
an Indian tribe," and "Indian tribe" is defined as
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substantial measure of their original sovereignty. Although
the status of Indian tribes in the United States is less than
ideal, a large number do continue to exist as politically distinct
communities, and each tribe is intent on being treated as a
permanent feature of our federal system. This continued and
distinct existence teaches many lessons that are applicable
in the international arena. In particular, Part II notes the
recent trend in United States environmental law of authorizing
Indian tribal governments to be treated as states and offers
some comments on one federal grant program which is designed
for the express purpose of helping Indian tribes to preserve
their cultural heritage.
The experience in the United States also provides numerous
examples oftribes that have suffered severe cultural and social
disruption because of the decimation of wildlife populations
and other profound changes in the natural environment caused
by the dominant society. Part III suggests that the international recognition of rights will be a hollow success for indigenous
peoples unless the industrialized societies also achieve a
transition from environmentally destructive to environmentally
sustainable development. In particular, Part III focuses on
energy consumption both in the industrialized societies and
in the less developed countries. This Article focuses on energy
for one significant reason. In many parts of today's world, the
kinds of environmental damage that threaten the survival of
indigenous peoples are driven by the ways in which the
economic engines of the industrialized and industrializing countries consume energy. Over the past two decades, we have
learned new ways to provide the kinds of services and benefits

any Indian tribe, band, nation, or other organized group or community, including
any Alaska native village or regional or village corporation as defined in or established pursuant to the Alaska Native Claims Settlement Act... which is recognized
as eligible for the special programs and services provided by the United States to
Indians because of their status as Indians.
25 U.S.C. § 450b(d),(e) (1988). Some federal definitions of "Indian" include other categories
of persons in addition to those that are members of federally recognized tribes. One
example is the definition in the Indian Reorganization Act of 1934, which includes under
the definition of Indian all persons of one-half or more Indian blood. 25 U.S.C. § 479
(1988). The term "Indian country" includes all lands within the exterior boundaries of
any Indian reservation as well as "dependent Indian communities" and Indian-allotted
lands held in trust that are not within the boundaries of a reservation. 18 U.S.C. § 1151
(1988).
Some of the editors of the Journalsuggested using the term "Native American" rather
than "Indian." Neither term is ideal, but, as a member of a federally recognized Indian
tribe, the Cherokee Nation, I have a personal preference for the terms"American Indian"
and "Indian" rather than "Native American," and my experience has led me to conclude
that, in Indian country, the term "Indian" is more widely used.
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that in the past we provided by consuming nonrenewable
energy resources. These new ways render the environmental
destruction and pollution of the old ways both unnecessary
and unjustifiable. Part III presents an overview of the
alternative energy development scenario, sometimes called the
"soft energy path," which is based on energy efficiency and
environmentally sustainable solar and other renewable energy
technologies. Taking soft energy paths will not in itself solve
the global environmental crisis, but it is an essential part of
the solution.
Part IV presents some observations on critical needs that
must be addressed if the vision of a soft-energy future is to
become a reality; to meet these needs will require action at
all levels of government, as well as action by international and
nongovernmental organizations. As will be explained in the
Article, American Indian governments in the United States
are uniquely situated to help bring about the transition to a
soft-energy future. Part IV suggests a few of the ways in which
Indian tribes could use their governmental powers to help
realize such a future.
The global environmental crisis is real-unless we make some
fundamental changes in the ways that our global economy
extracts resources from the earth and gives off pollution and
wastes, the natural systems that support human societies will
collapse.6 Even if we do succeed in expeditiously making the
fundamental changes that are necessary, there still is no
guarantee that we can avoid the widespread collapse of ecosystems.7 In his bestselling book on the global environmental
crisis, Senator Albert Gore includes some indigenous peoples

6.

See generally LESTER R. BROWN ET AL., SAVING THE PLANET: HOW TO SHAPE AN

ENvISI)NrxLY SusrAINALE GLOBAL EOONOMY (1991)t DONIIA R M O ET AL, BEYN
ThE UMf CONFR)1IG GLOBAL COu1PI ENVIIONING A SUSTAIMAME FJIE (1992). Bynd
the Limits is the sequel to The Limits to Growth,an international best-seller by the same
authors, which was published in 1972. In both books, the authors used a computer model
to analyze global data and make long-term predictions. InBeyond the Limits, the authors
conclude that "[human society has overshot its limits," and that "if a correction is not
made, a collapseof some sort is not only possible but certain,and that it could occur within
the lifetimes of many who are alive today." Id. at 2 (emphasis added). Saving the Planet
is the first book in the Environmental Alert Series published by the Worldwatch Institute,
an environmental think tank based in Washington, D.C. The authors ofSaving the Planet
have outlined a plan to reverse the global trends of environmental degradation and
deepening poverty for many of the world's people by bringing human economic activities
into harmony with basic ecological principles. They also caution that "[alt least two
preconditions are undeniable: If population growth is not slowed and climate stabilized,
there may not be an ecosystem on earthwe can save." BROWN ET AL., supra, at 31 (emphasis
added). This Article is concerned with the second of these two preconditions.
7.
MEADOWS ET AL., supra note 6, at 236.
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among examples of "resistance fighters" who are on "the front
lines of the war against nature now raging throughout the
world,"' Senator Gore argues that the global environmental
crisis is "rooted in the dysfunctional pattern of our civilization's
relationship to the natural world,"9 in which people have lost
their sense of connection to the natural world. He believes
that healing the damage we have done to the earth and
changing our dysfunctional civilization into one that is based
on stewardship rather than exploitation must be, in essence,
spiritual endeavors.1" Indigenous peoples, where their cultures
remain substantially intact, have not lost their spiritual
connections to the natural world. Rather, they maintain
connections to the earth which are fundamentally sacred in
nature, and they know a great deal about stewardship that
could be of benefit to the rest of humankind."
Over the next several decades, sustainable energy technologies
will figure prominently in a worldwide social movement-the
"sustainability revolution"-that will change human life on
earth as profoundly as did the agricultural revolution of eight
thousand years ago or the industrial revolution of two hundred
years ago.' 2 The natural world will be changed profoundly in
any event, through global warming, the loss of biodiversity,
the thinning of the ozone layer, and other global trends that
are already underway. If humankind is to accomplish the
sustainability revolution, we need to be able to envision a future
world in which we would like to live and which we would wish
for future generations. 3 Our collective vision of a sustainable
future also must include room for the remaining indigenous
peoples of the world to carry on their ancient cultures and to
decide for themselves how much of the "modern" world to allow
into their cultures.
In addition to challenging readers to help make the principle
of self-determination a reality for indigenous peoples, this

8.
AL GORE, EARTH IN THE BALANCE ECOLOGY AND THE HUMAN SPIRIT 282,285 (1992)
(recounting the efforts of the Penan and other indigenous peoples of Sarawak, Malaysia
to stop the destruction of their tropical rain forest homeland).
Id. at 237.
9.
10.
Id. at 238-65. Senator Gore is not alone in stressing the religious underpinnings
of the movement to stop exploitation and achieve stewardship. See, e.g., HERMAN E. DALY
& JOHN B. COBB, JR., FOR THE COMMON GOOD: REDIRECTING THE ECONOMY TOwARD
COMMUNITY, THE ENVIRONMENT, AND A SUSTAINABLE FUTURE 376-400 (1989).
11.
See generaely DAVID MAYBURY-LEWIS, MELENIUM TRIBAL WISDOM AND THE MODERN
WORLD 35-62 (1992); SUZUKI & KNUDTSON, supra note 1.
12.
See MEADOWS ET AL., supra note 6, at 218-24.
13.
Id. at 224-26.
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Article challenges indigenous leaders, especially those in the
United States, to help formulate our collective vision of a
sustainable future and to provide leadership in making that
vision a reality. 14 The United Nations has designated 1993
the International Year for the World's Indigenous Peoples,' 5
and this event will provide tribal leaders with opportunities
to have their voices heard. Tribal leaders in the United States
should take full advantage of these opportunities and step to
the forefront of the movement to hasten the dawning of the
solar age.

I. HUMAN RIGHTS FOR INDIGENOUS PEOPLES
All over the world, indigenous peoples 6 are fighting for their
lives and for their ways of life.' 7 Some indigenous peoples have
been engaged in these struggles for hundreds of years, while
other peoples, because of the remoteness of the environments
in which they live, have been spared from such struggles until
more recent times. But remoteness no longer ensures
protection. The industrialized countries of the world and
transnational corporations now have the technological capability to extract oil from the once untouchable Arctic and Amazon,
to build massive hydropower dams, to rearrange river systems
from the tundra to the tropics, and to clearcut forests virtually
anywhere in the world. The governments of the less developed
countries also have access to this brutal technological capability.
The economies, the cultures, and the religious world views
of indigenous peoples are based upon the environments in

14.
Images borrowed from Indian cultures already have had powerful effects in nonIndian society. For example, the international environmental organization Greenpeace
takes the name of its flagship, the Rainbow Warrior, from a Cree prophecy that, when
the survival of the earth is at stake and the animals begin to disappear, the Warriors
of the Rainbow will come to the defense of the earth. MICHAEL BROWN & JOHN MAY, THE
GREENPEACE STORY 12-13 (1989).
G.A. Res. 45/164, U.N. GAOR, 45th Sess., 69th plen. mtg. at 277-78, U.N. Doc.
15.

E/CN.4/1992/2 (1990).
For a definition of indigenous peoples, see infranotes 20-24 and accompanying
16.
text.
17.
See generally ALAN THEIN DURNING, GUARDIANS OF THE LANI. INDIGENOUS PEOPLES
AND THE HEALTH OF THE EAm (Worldwatch Paper No. 112,1992); INDEPENDENT COMMN
ON INTL HUMANnTARIAN ISSUES, INDIGENOUS PEOPLES: A GLOBAL QUEST FOR JUSTICE (1987)
[hereinafter GLOBAL QUEST].
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which they live.' 8 The destruction of these environments
renders the survival of these peoples as distinct societies
difficult or impossible. Despite the forces that threaten their
survival, however, indigenous peoples in many parts of the
world somehow have managed to carry on. With a total
estimated population of some 200 to 300 million, indigenous
peoples constitute about four or five percent of the world's
population."
Even though indigenous peoples are minority cultures, ° they
rightly insist that we draw a distinction between them and
ethnic or national minorities. Generally, the distinction
reflects the legacy of the age of colonialism. One definition
of the term "indigenous" was proposed by the Special Rapporteur on the Problem of Discrimination against Indigenous
Populations, who was appointed under the auspices of the
United Nations Sub-Commission on Prevention of Discrimination and Protection of Minorities:
Indigenous communities, peoples and nations are those
which, having a historical continuity with pre-invasion and
pre-colonial societies that developed on their territories,
consider themselves distinct from other sectors of the
societies now prevailing in those territories, or parts of
them. They form at present non-dominant sectors of
society and are determined to preserve, develop and
transmit to future generations their ancestral territories,

18.
Id. at43-67; MAYBURY-LEWIS, supra note ll, at 35-62; StZLJMU
& KNUDTSON, supra
note 1, at xxxi-xxxiv. See generally HUGH BRODY, MAPS AND DREAMS (1981) (studying
the hunting culture ofAthapaskan Indians in northeast British Columbia, Canada); ALAN
EREIRA, THE ELDER BROTHERS (1992) (studying the Kogi people of Colombia); RICHARD K.
NELSON, MAKE PRAYERS TO THE RAVEN: A KOYUKON VIEW OF THE NORTHERN FORFST (1983)
(studying the Koyukon Indians, an Athapaskan people, of northwestern interior of Alaska);
Deward E. Walker, Jr., ProtectionofAmerican IndianSacred Geography, in HANDBOOK
OF AMERICAN INDIAN RELIGIOUS FREEDOM 100-15 (Christopher Vecsey ed., 1991).
19.
GLOBAL QUEST, supra note 17, at 11. Given the difficulty of defining the term
"indigenous," and the resistance of indigenous peoples to the use of a standardized
definition, see infra notes 21-22, any population estimate necessarily involves a wide
margin of error. Suzuki and Knudtson cite the 200 million estimate but suggest that
the number may be as high as 300 million. See SUZUKI & KNUDTSON, supra note 1, at
10.
20.
In a few countries, indigenous peoples comprise a large part or even a majority
of the population, but even in these countries, indigenous peoples are minorities in the
sense that dominant societies exercise political power over them. See GLOBAL QUEST, supra
note 17, at 9-12; see also Joseph H. Carens, Democracy and Respect for Difference: The
CaseofFiji,25 U. MICH. J.L. REF. 547,561 (1992) (reporting that native Fijians constitute
46.2% of the Fijian population).
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and their ethnic identity, as the basis of their continued
existence as peoples, in accordance with their own cultural
patterns, social institutions and legal systems.2 '
Although no commonly accepted definition of indigenous
peoples has yet been fashioned,' the Special Rapporteur's
definition includes some of the key concepts that fit most cases.
Particularly, it includes the concepts that indigenous peoples
identify themselves as indigenous, that their ways of life are
tied to their ancestral territories, that peoples who are relative
newcomers exercise some degree of political domination over
them, and that they are determined to remain distinct peoples.
Although some of these factors also apply to many ethnic
minorities, the cultural connection to ancestral lands generally
serves to distinguish indigenous peoples from ethnic minorities . 3 All over the world, indigenous peoples express their
connection to their lands and their respect for the environment
in spiritual terms.' They provide living proof that it is possible
21.
JogR MARI w ( o , UNrrmD NAnoNs EoaOMIc AND SOcLAL CCJNCI, Commis
ON HUMAN RIMGHm,SuB-CoMMSION ON PREVENTION OF DLRMIAION AND PRTcION OF
MINOTIES, STUDY OF THE PROBLEM OF DISCRIMINATION AGANS INDIGENOUS POPULATIONS 29,

U.N. Doc. E/CN.4/Sub.2/1986/7/Add.4, U.N. Sales No. E.86.XIV.3 (1987).
22.
See Hannum, supra note 2, at 662-66 (noting the difficulty of defining the term
"indigenous"). Robert A. Williams, Jr., notes that indigenous peoples generally have
not accepted formal definitions. He employs as a working definition:
those groups colonized by Western or other settler states and who have lost their
[external] sovereignty while maintaining a distinct cultural identity. Indigenous
peoples usually seek to sustain their distinct cultural identity in intimate relation
with their traditionally-occupied territories. The best evidence of this distinct
cultural identity results from indigenous peoples identifying themselves as such.
Williams, supra note 2, at 663 n.4.
23. Professor Hannum has suggested that:
Although there is some evidence of a "blue water" syndrome in defining pre-invasion
indigenous peoples, it seems clear that Asian "hill tribes" such as the Karen and
Hmong, and Arab and African nomadic tribes who pursue traditional life-styles,
also should be included in a common-sense understanding of "indigenous." Less
certain would be the inclusion of survivors of overland invasions, such as the peoples
of central or east Asia, Tibet, and Mongolia, and many African peoples.
Hurst Hannum, The Limits of Sovereignty and Majority Rule: Minorities, Indigenous
Peoples, and the Right to Autonomy, in NEW DIRECTIONS IN HUMAN RIGHTS 3, 15 (Ellen
L. Lutz et al. eds., 1989).
24. See GLOBAL QUEST, supranote 17, at 10; MAYBURY-LEWIS, supranote 11, at 35-62;
SUZUKI & KNUDISON, supra note 1, at xxxii-xxxiv, WORLD BANK WORLD DEVELOPMENT REPORr
1992: DEVELOPMENT AND THE ENVIRONMENT 94 (1992) [hereinafter WORLD DEVELOPMENT
REPORT 1992].
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for human societies to provide for their needs over countless
generations without destroying the ecosystems on which they
depend, and that religious teachings can serve at least as well
as science in setting the rules for living in balance with the
natural world.
Although some indigenous peoples do not face imminent
threats to their survival as distinct peoples, many do, and the
forces that threaten them are largely beyond their control.
To a large extent, the peoples of the industrialized (and
industrializing) world have the power to decide whether
indigenous peoples will survive. Utilitarian reasons can be
advanced for ensuring indigenous peoples' survival. For instance, we can learn from their experience in balancing human
needs with environmental preservation and from their
knowledge of herbal medicine. To do this, however, we need
to take some time to appreciate the subtleties of teachings
which have been handed down over countless generations since
mythic time. At another level, however, one can argue that
we should not be governed by utilitarian thinking alone. We
should act instead on principle. Indigenous peoples are part
of the human family and we should treat them as such. We
should recognize that they are entitled to human rights under
international law as a matter of principle.

A. The Emerging InternationalLaw of Indigenous Rights

Modern international law has evolved in ways that reflect
the history of colonial expansion, the growth in commercial
and diplomatic dealings among states, and the numerous wars
that have been fought, as well as the views of influential scholars.2" The evolution of international law occurred in conjunction with the rise of territorial states.2 6 The 1648 Treaty of
Westphalia, which ended both the Thirty Years War and the
political hegemony of the Roman Catholic Church, is said to
have marked the beginning of the era of independent territorial
states.2 7 Throughout this era, at least until the middle of the
twentieth century, the subject matter of international law has
25.
Seegenerally LOUIS HENKIN ETAL., INTERNATIONAL LAW: CASES AND MATERIALS
xxxv-xliii (2d ed. 1987); Anaya, supra note 2, at 193-213.
26.
See Anaya, supra note 2, at 197.
27.
Id.
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been limited almost exclusively to rules governing the relations
among states. A basic principle of international law is that
states possess sovereignty, which includes both the power to
govern citizens and territory and the capacity to enter into
relations with other states.' The internal affairs of states have
been treated generally as matters within their exclusive
jurisdiction but, in certain circumstances, are subject to limitations imposed by international law. 29 In the latter part of the
twentieth century, international law for the protection of
human rights has added significantly to the limitations
imposed on the internal sovereignty of states.3 °
The two most influential schools of thought in the development of modern international law have been natural law, which
holds that there is a universal normative order that applies
to all human societies, and positivism, which holds that the
norms of international law must be derived from the conduct
of states, as evidenced by treaties and customs.3 ' In the
sixteenth century, European theologians and jurists of the
natural law school challenged Spanish claims to the lands of
the indigenous peoples of the "New World."3 2 One of the most
influential of these theorists was Spanish Dominican Francisco
de Vitoria, who, treating Indians as having the same rights
as other humans, set forth rules by which European sovereigns
validly could acquire ownership of or dominion over Indian
lands.' Vitoria's writings and lectures were instrumental in
establishing the practice of the European states of entering
into treaty relationships with the Indian tribes and nations
of North America;' the European states came to recognize that
Indian tribes and nations possessed some sovereignty over their

28.
IAN BROwNUE, PRINCIPLES OF PUBLIC INTERNATIONAL LAw 287 (3d ed 1979Y, see also
1 L. OPPENHEIM, INTERNATIONAL LAW 114-15 (7th ed. 1948) (discussing the distinction
between sovereign states and those that are treated as such for certain purposes in
international law). The historical roots of the term "sovereignty" reach back to the
sovereigns of Europe, who were once thought to possess absolute power. HURST HANNUM,
AUTONOMY, SOVEREIGNTY AND SELF-DETERMINATION 15 (1990).
Examples of such limitations include state responsibility for injury to aliens,
29.
diplomatic immunity, and the equitable use of water resources on which other states
depend. Hannum, supra note 23, at 5.
See infra notes 41-51 and accompanying text.
30.
HENKIN ET AL., supra note 25, at xxxvii-xl.
31.
S. James Anaya, IndigenousRights Norms in ContemporaryInternationalLaw,
32.
1991 ARIZ. J. INT'L & COMP. L. 1, 1-2; Anaya, supra note 2, at 194, 204.
Anaya, supra note 32, at 2.
33.
Felix S. Cohen, The Spanish Origin of IndianRights in the Law of the United
34.
States, 31 GEO. L.J. 1, 13-14 (1942).
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aboriginal territories. a5 Similarly, when the United States
Supreme Court first addressed the status of an Indian tribe
within the territory of the United States, Chief Justice Marshall
drew on natural law philosophy in ruling that Indian tribes
possessed sovereignty, were capable of entering into treaties
with other sovereigns, and did not lose their sovereignty over
internal affairs when they gave up sovereignty over external
affairs.36

In the latter part of the eighteenth century, however,
positivism began to displace natural law as the dominant
philosophy of international law, a development which
corresponded with the steady rise in prominence of territorial
states, which increasingly claimed absolute supremacy.37 From
the middle of the nineteenth century and throughout most of
this century, positivist theory also was based, in part, on the
premise that the universe of states possessing the right to
participate in formulating international law is a limited
universe which does not include indigenous peoples that are
"outside the mold of European civilization." 3s Since European
states and others in their mold were engaged in colonization
in and the exploitation of resources from the territories of nonEuropean civilizations, it was important for the positivists to
be able to exclude indigenous peoples from participating in
the formulation of the rules of international law. As positivism
became the dominant school of thought in international law,
the aspirations of indigenous peoples to be treated as members
of the international community were steadfastly rejected, 39 and
international law became "a legitimizing force for colonization
and empire."'

35.
See, e.g., id. at 16 (describing the Spanish recognition of the Indians' right to
occupy land pledged to them).
36.
Worcester v. Georgia, 31 U.S. (6 Pet.) 515, 559-61 (1832). In a case decided
in the preceding term, Chief Justice Marshall had ruled that the Cherokee Nation was
not a "foreign state" for purposes of the original jurisdiction of the Supreme Court. See
Cherokee Nation v. Georgia, 30 U.S. (5 Pet.) 1, 19 (1831). As Professor Anaya has noted,
this ruling was not based on the notion that Indian tribes had an inherently inferior
status to that of European states, but rather on the treaty relationship in which the
Cherokee Nation had acknowledged itselfto be under the protection of the United States.
See Anaya, supra note 2, at 201 n.51 (citing Cherokee Nation, 30 U.S. (5 Pet.) at 17).
For more on the Cherokee cases, see Joseph C. Burke, The Cherokee Cases: A Study
in Law, Politics, and Morality, 21 STAN. L. REV. 500 (1969).
37.
HENKIN ET AL., supra note 25, at xxxvll.
38.
Anaya, supra note 2, at 204-05.
39.
Id. at 204-11.
40.
Id. at 204.
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The founding of the United Nations at the end of the Second
World War marked the beginning of a new era in international
law, during which most of what now is considered "international human rights law" emerged. 4 ' The United Nations
Charter includes "promoting and encouraging respect for
human rights and for fundamental freedoms for all" in its
statement of purposes and principles.42 In 1948, the United
Nations General Assembly adopted the Universal Declaration
of Human Rights 43 and the Convention on the Prevention and
Punishment of the Crime of Genocide. 44 The United Nations
and other international organizations have adopted a number
of other human rights instruments as well,' including the two
principal multilateral treaties for the protection of human
rights, the International Covenant on Civil and Political
Rights 4 and the International Covenant on Economic, Social
and Cultural Rights.4 v These two International Covenants,
together with the Universal Declaration and the Optional
Protocol to the International Covenant on Civil and Political
Rights,' sometimes are referred to collectively as the
International Bill of Human Rights.4' These instruments
proclaim the rights of individuals against states, 5° and they
constitute important limitations on the principle that the
state's sovereignty over matters within its domestic jurisdiction
is not subject to intervention by any other state or group of
states.51

41.
Richard B. Bilder, An Overview of InternationalHuman Rights Law, in GUIDE
TO INTERNATIONAL HUMAN RIGHTS PRACTICE 3, 5 (Hurst Hannum ed., 1984).
42.
U.N. CHARTER art. 1,7 3. The U.N. Charter was signed at San Francisco on June
26, 1945 and entered into force on October 24, 1945. Id.
43.
G.A. Res. 217, U.N. GAOR, 3rd Sess., U.N. Doc. A/810 (1948).
Convention on the Prevention and Punishment of the Crime of Genocide, G.A.
44.
Res. 260, U.N. GAOR, 3rd Sess., 179th plen. mtg., pt. 1 at 174, U.N. Doc. A/810 (1948).
For further discussion on the Genocide Convention, see generally NEHEMIAH ROBINSON,
THE GENOCIDE CONVENTION (1960).
45.

See generally GUIDE TO INTERNATIONAL HUMAN RIGHTS PRACTICE, supranote 41.

46.
International Covenant on Civil and Political Rights, GA Res. 2200, U.N. GAOR,
21st Sess., Supp. No. 16, at 52, U.N. Doc. A/6316 (1966).
47.
International Covenant on Economic, Social and Cultural Rights, G.A. Res. 2200,
U.N. GAOR, 21st Sess., Supp. No. 16, at 49, U.N. Doc. A/6316 (1966).
48.
International Covenant on Civil and Political Rights, supra note 46, at 59.
49.
Kathryn J. Burke, Introductionto NEW DIRECTIONS IN HUMAN RIGHTS, supra note
23, at xi.
50.
See Hannum, supra note 23, at 17 (noting that even Article 27 of the Covenant
on Civil and Political Rights, where "the protection of groups is clearly the primary concern," has been applied to protect individual members of groups and not groups themselves).
51.
See, e.g., Declarationon Principlesof InternationalLaw Concerning Friendly
Relations and Co-operationAmong States in Accordance with the Charterof the United
Nations, GA Res. 2625, U.N. GAOR, 25th Sess., at 1, U.N. Doc. A12625 (1970) [hereinafter
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During this same period, the right of all peoples to selfdetermination gained currency,52 culminating in 1960 in the
General Assembly's adoption of the Declaration on the Granting
of Independence to Colonial Countries and Peoples.' The right
of peoples to self-determination also is enshrined in the
common first article of both of the International Human Rights
Covenants.' The right to self-determination differs from other
rights protected by international human rights law because
it is a collective rather than an individual right. In exercising
its right to self-determination, a people determines for itself
its political status from a range of options, including status
as a sovereign independent state, free association with a state,
various forms of autonomy within a state, and integration
within a state.55 Although the Declaration and the Covenants
say that "all" peoples have the right to self-determination, in
practice the right has been limited to former colonies which
had been ruled by overseas powers.' Even within former
colonies, the right to self-determination has not benefitted
indigenous peoples. In the Americas and Australia, most
indigenous peoples live within the boundaries of states that
achieved independence long before the founding of the United
Nations. Elsewhere, borders previously drawn by colonial
powers remained in effect and became the borders of newly
independent states with little regard for territories of
indigenous peoples living within or astride those borders.5 7

Declarationon Principlesof InternationalLaw]; see also Anaya, supranote 2, at 214-15
(citing the United Nations' promotion of self-determination for historically colonial
territories as evidence of a new approach to the concept of state sovereignty that
emphasizes collective human interests).
52.
See Hannum, supra note 23, at 7-9 (discussing the evolution of the concept of
self-determination from a "principle" to a "right").
53.
G.A. Res. 1514, U.N. GAOR, 15th Sess., Supp. No. 16, at 66-67, U.N. Doc. A/4684
(1960).
54.
Both the Covenant on Civil and Political Rights, and the Covenant on Economic,
Social and Cultural Rights, begin with an identical Article 1, the first section of which
proclaims: "All peoples have the right of self-determination. By virtue of that right they
freely determine their political status and freely pursue their economic, social and cultural
development." International Covenant on Economic, Social and Cultural Rights, supra
note 47, at 49; International Covenant on Civil and Political Rights, supra note 46, at
53.
55.
Hannum, supra note 23, at 8; Hannum, supra note 2, at 671-72.
56.
Hannum, supra note 23, at 9; Anaya, supra note 2, at 214-15; see also John P.
Humphrey, PoliticalandRelatedRights,in 1 HUMAN RIGHTS IN INTERNATIONAL LAW 171,
193-96 (Theodor Meron ed., 1984) (arguing that there is little support in the legislative
history of the two International Covenants for the view that the General Assembly
intended to limit the meaning of the word "peoples" to include only colonial peoples).
57.
Hannum, supra note 23, at 9.
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To address these problems, an international movement
emerged in the 1970s, seeking to use international law to
protect the rights of indigenous peoples.' Indigenous peoples
soon discovered, however, that international human rights law
lacked specific provisions to address many of their concerns.
Indigenous peoples are primarily concerned with their collective
rights as distinct peoples,59 while international human rights
law is mainly concerned with the rights of individuals against
states.' Their demands for self-determination, the principal
human right that is collective in nature, have met with
negative reactions from states, in large part because selfdetermination implies the right to choose independent
statehood.6
In the 1980s, the United Nations Working Group on
Indigenous Populations62 became the focus of the efforts of
indigenous peoples to gain international legal recognition of

58.
See Hannum, supra note 2, at 658-60; Williams, supra note 2, at 676.
See generally Clinton, supra note 2.
59.
60.
See supra text accompanying notes 41-51. Although indigenous peoples mainly
are concerned with collective rights, there are instances in which indigenous individuals
have been successful in using international human rights law to protect their interests,
and in doing so have advanced the rights of other indigenous individuals. One example
is Sandra Lovelace, a Maliseet Indian woman who filed a complaint with the U.N. Human
Rights Committee challenging a Canadian law which prohibited her from residing on
her Band's reserve because of her marriage to a non-Indian. The Human Rights Committee ruled that the Canadian law violated her right under Article 27 of the Covenant
on Civil and Political Rights "in community with the other members of [her] group, to
enjoy [her] own culture." Views of the Human Rights Committee Under Article 5(4) of
the OptionalProtocolto the InternationalCovenanton Civil andPoliticalRights Concerning CommunicationNo. 24/1977 SandraLovelace, 36 U.N. GAOR Supp. No. 40, at 166,
177, U.N. Doc. A/36/40 (1981), reprintedin HUMAN RIGHTS COMMITrEE, SELECTED DECISIONS
UNDER THE OPTIONAL PROTOCOL at 86-87, U.N. Doc. CCPIWUP/1, U.N. Sales No. E.84XIV2
(1985). This decision contributed to the enactment of amendments to Canada's Indian
Act, R.S.C., ch. 32, § 7(2)(3) (1st Supp. 1985) (Can.), which allows Indian women (and
their children) to be registered as Indians. The amendments also allow bands to assume
control of their own membership. Id. § 10(1). My wife and children, who are members
of the Kahnawake Band of the Mohawk Nation (which has a reserve in Quebec, Canada),
have personally benefitted from this legislation.
Another example of a complaint before the U.N. Human Rights Committee based on
Article 27 of the Covenant on Civil and Political Rights is Ominayak and the Lubicon
Lake Band v. Canada,Report of the Human Rights Committee, U.N. GAOR, 45th Sess.,
Annex IX, Supp. No. 40, at 1-30, U.N. Doc. A/45/40 (1990). The case is discussed and
analyzed in Dominic McGoldrick, CanadianIndians, CulturalRights and the Human
Rights Committee, 40 INT'L & COMP. L.Q. 658, 660-69 (1991).
61.
Hannum, supranote 2, at 672; Glenn T. Morris, InternationalLaw and Politics:
Toward a Right to Self-Determinationfor Indigenous Peoples, in THE STATE OF NATIVE
AMERICA: GENOCIDE, COLONIATION, AND REmANCE 55, 77-79 (M. Annette Jaimes ed., 1992)
[hereinafter THE STATE OF NATIVE AMERICA].
62.
See supra note 3.
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their human rights. The Working Group has been charged
with developing standards for protecting the human rights of
indigenous peoples. The following sections present a brief
discussion of the substance of these emerging human rights
standards, including the right to self-determination.
1. The United Nations Working Group-After a decadelong study by a Special Rapporteur, the United Nations
established the Working Group on Indigenous Populations.'
Through this action, the United Nations in effect acknowledged
that the existing international law of human rights was not
adequate to protect the human rights of indigenous peoples.
The Working Group is comprised of five experts who serve in
their individual capacities rather than as representatives of
states. Its annual meetings are open to representatives for
indigenous peoples, nongovernmental organizations, and
states.'
The Working Group is charged with a two-part
mandate:
(a) [To r]eview developments pertaining to the promotion
and protection of human rights and fundamental freedoms
of indigenous peoples, including information requested by
the Secretary-General annually from Governments,
specialized agencies, regional intergovernmental organizations and nongovernmental organizations in consultative
status, particularly those of indigenous peoples, to analyse
such materials, and to submit its conclusions to the SubCommission, bearing in mind the final report of the Special
Rapporteur of the Sub-Commission... ;
(b) [To g]ive special attention to the evolution of standards concerning the rights of indigenous peoples, taking
account of both the similarities and the differences in the
situations and aspirations of indigenous peoples throughout
the world.'
In carrying out the first part of its mandate, the Working
Group has become a forum for indigenous peoples to present
information about specific instances where the actions of

63.
See supra notes 2-3; Hannum, supra note 2, at 660-64; Hannum, supra note
23, at 16. See generally Laura Stomski, The Development of Minimum Standards for
the Protectionand Promotionof Rights for Indigenous Peoples, 16 AM. INDIAN L. REV.
575 (1991) (discussing the Working Group).
64.
Stomski, supra note 63, at 579.
65.
Working Group 1991 Report, supra note 3, at 1.

688 University of Michigan Journal of Law Reform

[VOL. 25:3 & 4

national governments and transnational corporations have
come into conflict with their (the indigenous peoples') rights
and interests.66
State representatives have reported on
developments in domestic law that provide some measure of
autonomy for indigenous peoples or otherwise provide legal
recognition of their distinctiveness. 67 Participants also have
been instrumental in the recent revision of the International
Labour Organisation Convention on tribal and indigenous
peoples.' By serving as a forum for these issues, the Working
Group has performed a critical service for indigenous peoples
and for the community of nations.
2. The Substance of Indigenous Rights-In recent years,
the Working Group has emphasized the second part of its mandate. It is in the implementation of this second part of the
mandate that much of the substance of indigenous rights can
be found. Currently, the Working Group is fashioning a draft
declaration on the rights of indigenous peoples for the United
Nations General Assembly to adopt.69 Such General Assembly

66.
Stomski, supra note 63, at 577.
67.
Id.
68.
Id. at 582. The first multilateral treaty to specifically address the issue of
indigenous peoples was the Convention Concerning the Protection and Integration of
Indigenous and Other Tribal and Semi-Tribal Populations in Independent Countries (I.L.O.
Convention No. 107), June 26, 1957, 328 U.N.T.S. 247. See generally HANNUM, supra
note 28, at 76-78. Indigenous peoples objected to the assimilationist approach of ILO
Convention No. 107, and, in response to these objections, a new ILO Convention No. 169
was adopted in 1989 which rejects assimilation as a norm and generally supports the
right of indigenous peoples to live and develop as distinct communities. Convention
Concerning Indigenous and Tribal Peoples in Independent Countries (I.L.O. Convention
No. 169), Official Bulletin, volume 72, Series A, No. 2 (1989), at 59-70. See generally
Anaya, supranote 32, at 10-15 (noting that almost all of the states that have been active
in the U.N. Working Group also took visible roles on the committee that drafted
Convention 169); Russel L. Barsh, An Advocate's Guide to the Convention on Indigenous
and Tribal Peoples, 15 OKLA. CITY U. L. REV. 209 (1990) (analyzing the new ILO Convention
No. 169); Lee Swepston, A New Step in the InternationalLaw on Indigenous and Tribal
Peoples: ILO ConventionNo. 169 of 1989, 5 OKLA. CITY U. L. REV. 677 (1990) (discussing
the new ILO Convention No. 169).
69.
The Working Group's report on its eighth session, held in 1990, includes a "First
Revised Text" of the draft declaration, which includes 30 principles divided into seven
parts, aswell as 13 preambular paragraphs. DiscriminationAgainstIndigenous
Peoples:
Report of the Working Group on Indigenous Populationson Its Eighth Session, U.N.
ESCOR, 8th Sess., at35-39, U.N. Doc. No. E/CN.4/Sub.2/1990/42 (1990);see also Stomski,
supranote 63. In the Working Group's ninth session, held in 1991, the Working Group
approved, on its first reading, 16 preambular paragraphs and 20 operative paragraphs.
In addition, the Chairperson/Rapporteur submitted for discussion revised drafts of another
12 operative paragraphs. Working Group 1991 Report, supra note 3, at 29-33. In the
Working Group's tenth session, held in 1992, the Working Group approved on first reading
a complete draft of the declaration, which includes 17 preambular paragraphs and 39
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declarations, however, do not necessarily have the force of
Although some General Assembly
international law.7°
declarations are authoritative in international law, 7 ' they more
commonly are adopted as a step in the development of positive
international law, which then is codified in multilateral treaties
that are binding on state parties. 72 The declaration of the
rights of indigenous peoples, when adopted, should carry
significant weight in international law because it will interpret
the existing norms of positive and customary international law
which are enshrined in the two International Covenants and
other international human rights instruments. Regardless
of the legal force of the declaration, the extent to which states
honor the principles of the declaration will be a function of the
moral force behind the declaration.
a. Cultural,Territorial,andEnvironmentalProtection-The
principles expressed in the draft declaration reflect the
aspirations of indigenous peoples as tempered by the demands
of states. They include the full enjoyment of all human rights
under existing human rights instruments, the preservation
of cultural identities, the use of the lands and waters on which
the indigenous cultures depend, and autonomy within their
traditional territories. Of the thirty-nine operative paragraphs
in the draft declaration that is annexed to the Working Group's
report on its tenth session in 1992, twenty-nine paragraphs
emphasize one or more of the following: culture and the rights
of indigenous peoples to maintain their distinct identities; the
rights of indigenous peoples in the lands and waters that
comprise their traditional homelands, and in the economic and
cultural activities that are based on these homelands; and the

operative paragraphs. This draft, entitled Preambularand OperativeParagraphsof the
Draft Declarationas Agreed Upon by the Members of the Working Group atFirstReading,
is included in the Working Group's report on its tenth session. DiscriminationAgainst
Indigenous Peoples: Report of the Working Group on Indigenous Populationson Its Tenth
Session, U.N. ESCOR Comm. on Human Rights, 44th Sess., Annex I, Agenda Item 15,
at 44-52, U.N. Doc. No. E/CN.4/Sub.2/1992/33 (1992) [hereinafter Working Group 1992
Report].
See OSCAR SCHACHTER, INTERNATIONAL LAW IN THEORY AND PRACTICE 84-105 (1991).
70.
See generally Gregory J. Kerwin, The Role of United Nations GeneralAssembly Resolutions
in Determining Principlesof InternationalLaw in United States Courts, 1983 DUKE L.J.
876 (arguing that the political character of the General Assembly should prevent resolutions from being treated as authoritative).
71.
See, e.g., Declarationon Principles of InternationalLaw, supra note 51, G.A.
Res. 2625, U.N. GAOR, 25th Sess., Annex, Agenda Item 85, U.N. Doc. A/RES/2625 (XXV)
(1970).
72.
SCHACHTER, supra note 70, at 84-105.

690 University of Michigan Journalof Law Reform

[VOL. 25:3 & 4

rights of indigenous peoples to autonomy in their internal
affairs, including the right to determine the structures of their
institutions.73
The paragraphs that mainly are concerned with the preservation of culture include specific provisions addressing such
matters as language, religion, education, the manifestations
of culture, and repatriation of items of cultural patrimony and
human remains.74 The paragraphs primarily concerned with
lands and territories expressly acknowledge the "profound
relationship" that indigenous peoples have with their lands
and recognize indigenous land tenure systems, the right to
"effective State measures" to prevent encroachment on
indigenous territories, and the right to restitution or compensation for lands taken or damaged without free and informed
consent.75 Many of these paragraphs articulate indigenous
rights that, if honored, would present obstacles to the prerogatives of states to make decisions regarding the exploitation
of natural resources. For example, one of the draft operative
paragraphs proclaims:
Indigenous peoples have the right to maintain and
develop within their lands and other territories their

73.
Working Group 1992 Report, supra note 69, at 46-52. This classification of
operative paragraphs by subject matter is not precise, as rights relating to culture, territory,
and autonomy necessarily overlap. My intent in offering this classification is to give
readers a general idea of the breadth of the content of the draft declaration without
engaging in a detailed analysis. Of the operative paragraphs in the 1992 draft, in my
view, nine can be said to emphasize culture and collective identity (operative paragraphs
3, 5, 6, 8, 9, 10, 12, 13, 19); five can be said to emphasize territory (operative paragraphs
15, 17, 18, 20, 38); and nine can be said to emphasize autonomy (operative paragraphs
1,23,25,26,28,29,30,31,37). Id. In addition, three paragraphs emphasize both culture
and territory (operative paragraphs 7,21,23); one emphasizes both culture and autonomy
(operative paragraph 11); one emphasizes both territory and autonomy (operative paragraph
16); and one emphasizes autonomy but includes specific provisions relating to culture
and territory (operative paragraph 27). Id. at 47-50. Given the overlap inherent in the
concepts of culture, territory, and autonomy as applied to indigenous peoples, rather
than breaking down the draft declaration as outlined in this note, it may be more useful
just to say that about three-fourths of the content of the draft declaration are devoted
to these three interrelated subjects. Of the remaining 10 operative paragraphs, I would
characterize the emphasis ofthese as follows: five emphasize general principles ofhuman
rights and international law and clarify that the rights of indigenous peoples are not
limited to those stated in the draft declaration (operative paragraphs 2, 4, 34, 35, 39);
four emphasize the obligations of states (operative paragraphs 14, 22, 33, 36); and one
emphasizes the resolution of disputes (operative paragraph 32). Paragraph 31, relating
to treaties and agreements, which I have listed as emphasizing autonomy, also deals
with dispute resolution. Id. at 46-52.
74.
Id. at 46-50 (operative paragraphs 3, 5-13, 19, 21, 23).
75.
Id. at 47-50, 52 (operative paragraphs 7, 15-18, 20, 21, 23, 38).
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economic, social, and cultural structures, institutions and
traditions, to be secure in the enjoyment of their traditional
means of subsistence, and the right to engage freely in
their traditional and other economic activities, including
hunting, fishing, herding, gathering, lumbering, and
cultivation. In no case may indigenous peoples be deprived
of their means of subsistence. They are entitled to just
and fair compensation if they have been so deprived.76
The prohibition against depriving an indigenous people of
its means of subsistence is drawn from the common first article
of the two International Human Rights Covenants,7 7 and the
express inclusion of this prohibition in the declaration of
indigenous rights would make it clear that this provision of
positive international law also applies to indigenous peoples.
The first sentence in the paragraph quoted above identifies
the kinds of activities through which indigenous peoples
provide for their subsistence. Thus, activities carried out
within the territories of indigenous peoples that deprive
indigenous peoples of their means of subsistence would
constitute human rights violations, whether such activities
are carried out as part of state-sponsored "development"
projects or by transnational corporations acting with state
approval.
b. Self-Determination-Throughoutthe Working Group's
decade-long existence, representatives of states and indigenous
peoples have debated the principle'of self-determination. 78 The
draft declaration's treatment of the right to self-determination
remains a controversial issue. 79 The first operative paragraph
of the draft declaration proclaims:
Indigenous peoples have the right of self-determination,
in accordance with international law by virtue of which

76.
Id. at 49 (operative paragraph 21). Another example of such a provision is found
in operative paragraph 20 of the 1992 Draft, which would require the "free and informed
consent" of affected indigenous peoples "prior to the commencement of any large-scale
projects, particularly natural resource development projects or exploitation of mineral

and other subsoil resources." Id. (operative paragraph 20).
77.
Section 2 of the common first article, provides, in part: "In no case may a people
be deprived of its own means of subsistence." International Covenant on Economic, Social
and Cultural Rights, supra note 47, at 49; International Covenant on Civil and Political
Rights, supra note 46, at 53.
78.
See HANNUM, supra note 28, at 95-96.
79.

See Working Group 1992 Report, supra note 69, at 17-19.
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they may freely determine their political status and
institutions and freely pursue their economic, social and
cultural development. An integral part of this is the right
to autonomy and self-government.8 '
In the controversy over the right to self-determination, many
observers, both those representing states and those representing indigenous peoples, have framed the right as all or nothing,
one which indigenous peoples either have or do not have. '
Under this view, if indigenous peoples do have the right to selfdetermination, it implies that they have an absolute right to
choose political independence and to be recognized by the
international community as an independent state. As could
be guessed, existing states oppose indigenous peoples having
such a right and have argued that indigenous peoples are not
"peoples" as the term is used in the International Human
Rights Covenants. 2
Characterizing the right to self-determination in such an
absolute way may be counterproductive because doing so gets
in the way of fashioning real-world arrangements to ensure
the survival of indigenous peoples. Most indigenous peoples
do not seek recognition as independent states, 3 but rather seek
to establish relationships with states that will provide autonomy
within their traditional territories.' Professor Hannum stresses
that self-determination has both an external aspect, the right
to choose to be recognized as an independent state, and an
internal aspect, the right of autonomous self-government; he
suggests that internal self-determination is much more
important for ensuring that indigenous peoples have control
over their own lives and the survival of their cultures.' Many
indigenous peoples need protection against private persons
(individuals and corporations) who intrude into their territories
and against attempts by subnational levels of government to

80. Id. at 46 (operative paragraph 1). In addition, the 13th, 14th, and 15th
preambular paragraphs address self-determination and the right of indigenous peoples
to determine their relationships with states. Id. at 45. These paragraphs are based on
the common first article of the two International Covenants. See supra note 54.
81. See HANNUM, supra note 28, at 95-96.
82.
Id. at 74 n.277; Anaya, supranote 2, at 218-19; see also Working Group 1992
Report, supra note 69, at 17-19 (noting that both the United States of America and Canada
have taken the position that if the term "peoples" is used in the declaration, the term
should be qualified to make clear that it does not imply that indigenous peoples have
the right of self-determination as it is understood in international law).
83.
Anaya, supra note 2, at 218-19.
84.
HANNUM, supra note 28, at 95.
85.
Id. at 97.
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assert jurisdiction within their territories.' Many, perhaps
most, indigenous peoples would forswear freely any claims to
external sovereignty in exchange for enforceable promises that
states would provide protection against such threats (although
indigenous peoples will be wary of such promises until there
are enforcement mechanisms under international law). As
Professor Anaya says, "The absolutist view of self-determination
moreover, misses the principle's essential thrust, which is not
fundamentally about exercising a one-shot choice for some
degree of 'sovereignty' but, rather, is about securing for
individuals and groups a political order that promotes a
perpetual condition of freedom." 7 In other words, in its quest
for external self-determination, the absolutist view neglects
internal self-determination.
Moreover, given that the draft declaration has been prepared
for adoption by the United Nations, which is a collective body
of states, a right to internal self-determination may be as much
as indigenous peoples realistically should expect. The Chairperson/Rapporteur of the Working Group has indicated as
much, stating that the principle of self-determination has been
used in the draft declaration "in its internal character, that is
short of any implications which might encourage the formation
of independent states."' Nevertheless, if indigenous peoples
are to have real freedom in determining their relationships
with states and in exercising autonomous self-government,
there must be some possibility of international intervention in
instances where states deprive indigenous peoples of their
human rights, including the right to internal self-determination. 9 That is, in some cases, true autonomy may not be
attainable without external self-determination as well. States
such as the United States and Canada, which consider themselves leaders in the international human rights movement,
rather than focusing their diplomatic attention on denying

86.
In the United States, the federal government has frequently supported tribal
governments in resisting assertions of authority over Indian country by state governments.
See COHEN, supra note 5, at 259-79.
Anaya, supra note 32, at 35.
87.
88.
Working Group 1992 Report, supra note 69, at 17.
89.
See HANNUM, supra note 28, at 471-74. Hannum notes that several scholars
have argued that international law should recognize a right of secession when a state
violates the human rights of a group. He further suggests that there is in international
law a right to autonomy for minority groups and indigenous peoples which should be
used in fashioning arrangements to resolve conflicts before they escalate into civil war
and demands for secession. See id.
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indigenous peoples the right of external self-determination
under any circumstances, s° instead should begin to focus on
ensuring genuine internal self-determination for indigenous
peoples within their jurisdictions, defining the kinds of circumstances in which external self-determination may be warranted,
and fashioning the processes through which the international
community may intervene to make self-determination for
indigenous peoples a reality.
It seems to me that the debate about self-determination is not
really about the threat that indigenous peoples will choose to
become independent states. The argument about independence
and the territorial integrity of states looks suspiciously like a
straw man.9' Perhaps the argument is really about who has the
right to decide what uses of natural resources will be permitted
within the territories of indigenous peoples. The overwhelming
concern of indigenous peoples is to preserve the integrity of the
natural environments on which their ways of life depend.92
States, transnational corporations, and others see these natural
environments as largely unused, and they seek to exploit natural
resources without much regard for the use patterns ofindigenous
peoples.9 3 If a state which claims sovereignty over the territory
of an indigenous people either seeks itself to exploit the resources
of that territory in ways that threaten the survival of the
indigenous people, or permits such exploitation, the indigenous
people would be likely to choose independence or association with
another state. This suggests that whatever the right to "selfdetermination" means, it must, at the very least, include the right
to reject absolutely the exploitation of natural resources in ways
that the indigenous peoples determine for themselves threaten
their rights to remain distinct self-governing peoples.9 Perhaps
the real reason that states object to self-determination is the
specter of indigenous peoples having such an absolute right to
control their territories, territories which the states see as their
own.

90.
They do this, for example, by raising the empty semantic argument that
indigenous peoples are somehow not really "peoples." See supra note 82.
91.
See HANNUM, supra note 28, at 95, 463-64 (suggesting that a government's
emphasis on territorial integrity may be "merely a smokescreen to cover up its
unwillingness to share political power").
92.
See supra note 18 and accompanying text.
93.
See generally GLOBAL QUEST, supra note 17, at 23-30, 43-67.
94.
HANNUM,supra note 28, at 98-99; see also supranotes 76-77 and accompanying
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The Present Reality and Ever-Present
Threat of Cultural Genocide

While the deliberations of the Working Group proceed, some
indigenous peoples must contend with actions that can accurately
be labeled "genocide" within the meaning of the Convention on
the Prevention and Punishment of the Crime of Genocide. 9 The
Working Group continues to receive reports of such actions. 6
Accordingly, the draft declaration proclaims that indigenous
peoples have "the collective right to exist in peace and security
as distinct peoples and to be protected against genocide."9 7
Raising the charge of genocide, however, can yield more heat
than light. The word "genocide" is inherently inflammatory,
probably because the crime is so terrible. Despite the appalling
nature of the crime, legalistic arguments can be advanced to
deflect the charge of genocide.
For example, under the
Convention, the crime requires specific intent to destroy a group,

95.
G.A. Res. 260, U.N. GAOR, 3rd Sess., 179th plen. mtg., pt. 1 at 174, U.N. Doc.
A/810 (1948). Article II of the Convention provides that
genocide means any of the following acts committed with intent to destroy, in whole
or in part, a national, ethnical, racial or religious group, as such:
(a) Killing members of the group;
(b) Causing serious bodily or mental harm to members of the group;
(c) Deliberately inflicting on the group conditions of life calculated to bring about
its physical destruction in whole or in part;
(d) Imposing measures intended to prevent births within the group;
(e) Forcibly transferring children of the group to another group.
Id.
96.
See Working Group 1991 Report,supranote 3, at 16 (reportinginstancesof forced
sterilization of women, forcible removal of children for child labor and for child prostitution, torture, and summary executions). The Report states:
In one case churchgoers had been taken out from the church, detained, tortured,
murdered and dumped from helicopters into the sea. There were also reports about
military attacks on indigenous villages, including summary executions of innocent
people and children. In one incident, women and nuns were raped by soldiers.
Nearly all of them died because of their injuries. In some areas indigenous people
are constantly harassed by the armed forces, and they have fled to neighbouring
countries or into the jungle.
Id; see also GLOBAL QUEST, supra note 17, at 82-90 (discussing examples of acts of genocide
against indigenous peoples in several countries).
97.
Working Group 1992 Report, supra note 69, at 46 (operative paragraph 5).
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and specific intent can be denied.98 In addition, "reservations"
and "understandings" by some state parties" provide grounds
for arguments that acts which have the effect of destroying a
group (without specific intent to do so) do not constitute genocide.
The Working Group has used the term "cultural genocide" in
the draft declaration, providing a term to cover actions that have
the effect of destroying indigenous peoples as distinct societies
and which does not require a showing of specific intent. The term
"cultural genocide" is generally synonymous with the term
"ethnocide," which has been defined as denying an ethnic group
"its right to enjoy, develop and disseminate its own culture and
language."" As the draft declaration states,
Indigenous peoples have the collective and individual right
to be protected from cultural genocide, including the prevention of and redress for:
(a) Any act which has the aim or effect of depriving
them of their integrity as distinct societies, or of their
cultural or ethnic characteristics or identities;
(b) Any form of forced assimilation or integration by
imposition of other cultures or ways of life;
(c) Dispossession of their lands, territories or resources;
(d) Any propaganda directed against them. 1 '
Under the Working Group's definition, cultural genocide has
taken place all over the world, even recently in the United States.
For instance, the United States' "termination" policy of the 1950s

98.
The Report of the U.S. Senate Foreign Relations Committee on the Implementing
Legislation for the U.S. Ratification of the Genocide Convention, Pub. L. No. 100-606,
102 Stat. 3045 (1985), states that "itmust be the conscious objective of the perpetrator
to engage in conduct that would cause the destruction of the group." S. EXEC. REP. No.
2, 99th Cong., 1st Sess. 7, 21-22 (1985).
99.
For example, the United States ratified the Genocide Convention subject to two
reservations, five understandings, and one declaration. S. EXEC. REP. No. 2, supranote
98, at 17-26. The "mental harm" understanding is construed so that, to constitute
genocide, mental harm "must be caused by some actual physical injury." Id. at 23. This
understanding appears to render the words "mental harm" in Article II ofthe Convention
superfluous. The "armed conflict" understanding specifies that "acts in the course of
armed conflicts committed without the specific intent required by Article II are not
sufficient to constitute genocide." Id. at 25. Some members of the Senate Foreign
Relations Committee, who described this understanding as an "embarrassment to the
United States," noted the "relatively imprecise definition of'armed conflicts' in international law" and said that the understanding would "call attention to our fears about being
brought to account for acts committed in armed conflicts." Id. at 32.
100. San Josd Declaration,U.N. Education, Scientific, and Cultural Organization,
U.N. Doc. E/CN.4/Sub.2/1982/2/Add.1 (1981), reprintedin COBO, supra note 21, at 90.
101. Working Group 1992 Report, supra note 69, at 47 (operative paragraph 7).
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and early 1960s clearly fits the concept. 10 2 Racial prejudice and
notions of racial superiority provide the rationalizations for
cultural genocide. 03 Despite the human rights norm inherent
in the Genocide Convention that all cultural groupings have the
right to exist,'°4 the destruction of indigenous peoples continues,
in part because of the notion that indigenous ways of life are
somehow inferior to those of modern industrialized societies.
Those who seek to defend the rights of indigenous peoples must
work to make this notion simply untenable. Indigenous peoples
believe that their right to survive and to control their own
territories should be respected not only because they are entitled
to basic human rights but also because they have some values
and wisdom to share with the other peoples of the Earth. To put
an end to the destruction of indigenous peoples, indigenous rights
advocates must help the rest of the world to see that there is real
value in what indigenous peoples have to offer, especially in their
spiritual relationships with the Earth and with nonhuman living
things.
Those who would defend the human rights of indigenous peoples
can draw many lessons from the long history of the relations
between the United States and the indigenous tribes and nations
of North America. Although the autonomy possessed by Indian
tribes in the United States is less than ideal, tribes do exercise
a broad range of governmental powers, and the simple fact that
more than 500 federally recognized tribes continue to exist in
the United States'0 5 suggests that positive as well as negative
lessons may be drawn. Two of the most important lessons are:
(1) forced assimilation does not work and (2) local autonomy and
self-government can work. In my view, these two lessons are
fundamental for the survival of indigenous peoples throughout

102. See COHEN, supra note 5, at 152-80. During the "termination era" of federal
Indian policy in the United States, the United States unilaterally ended the federally
recognized status of more than 100 Indian tribes and also ended federal trust restraints
on alienation of lands held by terminated tribes. Id. at 173-75.
103. See HANNUM, supra note 28, at 74-75. Professor Clinton suggests that cultural
genocide is a product of western notions of the culturally homogenous nation-state. See
Clinton, supra note 2, at 746.
104. Anaya, supra note 32, at 16.
105. Indian Entities Recognized and Eligible to Receive Services from the United
States Bureau of Indian Affairs, 53 Fed. Reg. 52,829 (1988); see also Jim Carrier, 'We're
Still Here": After Centuriesof Oppression, Future Is Looking Up for America's Indians,
DENVER POST,Aug. 16,1992, at 1A, 14A (noting thatnative Indianpopulations and lands
are increasing despite political and social challenges).
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the world. 1°" The next part of this Article examines tribal
autonomy in the United States in some detail, with an emphasis
on tribal authority for protection of the environment and the
preservation of tribal cultures.
II. A COMPARATrVE LAw EXAMPLE:

10
INDIAN RIGHTS IN THE UNITED STATES

7

A substantial body of law, including treaties, statutes, and court
decisions, defines the relationship between the United States and
the Indian tribes and nations of North America."~ Some legal
principles supporting tribal autonomy have remained fairly
constant throughout most of United States history, even while
federal policies encouraged or forced assimilation. Indian law
is a complex field, and generalizations are subject to exceptions
and can be misleading." Nevertheless, some general principles
should be noted briefly.

106. Professor Hannum observes that, regardless of whether international recognition
of an indigenous right to self-determination would make states more willing to negotiate
with indigenous peoples, "abandonment of coercive assimilationist or integrationist policies
which inevitably subordinate indigenous to state interests is essential, and control by
indigenous peoples over their own destiny must be part of any policy which claims to
be consistent with human rights principles." HANNUM, supra note 28, at 103.
107. Part II of this Article is adapted from an essay that I wrote entitled Keepers
of the Native Treasures,written for the book Past Meets Future, which was published
by the National Institute for Historic Presentation and commemorated the 25th
anniversary of the National Historic Preservation Act of 1966. See Dean B. Suagee,
Kepers of the Native 7rasus, m PASr MEErS FnlRE: SAVING AMEIUCA'S HIIORIC ENVIRONMENTS 189-95 (Antoinette J. Lee ed., 1992).
108. See
nzeaivy
ROBER N. CL1MN ErAL, AMERICAN INDLN LAW. CASES AND MCARS
(3d ed. 1991); COHEN, supra note 5; DAVID H. GETCHES & CHARLES F. WILKINSON, FEDERAL
INDIAN LAw: CASES AND MATERIALS (2d ed. 1986X CHARLES F. WnjLNSON, AMERICAN INDIANS,
TIME, AND THE LAw (1987).
109. For example, Professor Hannum says, "The 1934 Indian Reorganization Act
returned some powers to tribal governments, but only on condition that 'modern' forms
of democratic government were adopted." HANNUM, supra note 28, at 101. On the
contrary, § 16 of the Indian Reorganization Act (IRA) expressly provides that the powers
of tribal governments specified in constitutions adopted pursuant to the Act would be
"[iln addition to all powers vested in any Indian tribe or tribal council by existing law."
25 U.S.C. § 476 (1988). Although the Bureau of Indian Affairs in many cases presented
model constitutions pursuant to the IRA which were alien to traditional Indian culture,
see James L. Lopach & Richard Monteau, Preface to TRIBAL CONSTITUTIONS, THEIR
PAST-THEIRFuTURE, atv (James L. Lopach et al. eds., 1978), a number oftribes rejected
the IRA, VINE DELoRIA, JR, & CIFFORD LYlE, THE NATIONS WlTHIN: THE PAST AND FUIR
OF AMERICAN INDIAN SOVEREIGNTY 168 (1984). The tribal decision not to adopt an IRA
constitution has not operated to divest a tribe of its inherent sovereignty. See United
States v. Wheeler, 435 U.S. 313, 323-32 (1978) (holding that criminal prosecution by
the Navajo Nation, a tribe without an IRA constitution, was an exercise of inherent tribal
sovereignty and that therefore the double jeopardy clause of the Bill of Rights did not
bar the federal government from prosecuting the defendant for a federal offense based
on the same act).
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A. Inherent Sovereignty and Other Principles

One of the cornerstones of this body of law is the doctrine of
inherent tribal sovereignty.
Indian tribes are sovereign
governments that the United States Supreme Court has described
as "domestic dependent nations." n ° As governments, the tribes
are distinct from both the federal government and the states,
and their sovereignty predates the United States Constitution."'
Indian tribes have governmental powers as an aspect of their
original or inherent sovereignty, but these powers can be divested
by Congress through its "plenary power.""'2 Within their reservations, tribes generally retain all powers other than those they
gave up in treaties, had taken away by an express act of
Congress, or had taken away by implicit divestiture as a result
of their dependent status." 3 Accordingly, the tribes have
authority over a wide range of subject matter, although the
federal government has concurrent authority over much of this
range. State governments generally lack jurisdiction over tribes
and Indians within reservations, unless expressly granted
jurisdiction by the federal government,"' but states generally
do have jurisdiction over non-Indians within reservations, except
when preempted by federal law".. or when the exercise of state
authority would infringe upon tribal self-government."'
Although the legal recognition of tribal sovereignty is a longstanding principle of federal law, federal policies intended to
encourage or force Indians to give up their distinctive cultures
and to become assimilated into the dominant society also have

110. Oklahoma Tax Comm'n v. Citizen Band Potawatomi Indian Tribe, 111 S. Ct.
905, 909 (1991); Cherokee Nation v. Georgia, 30 U.S. (5 Pet.) 1, 17 (1831).
111. See Wheeler, 435 U.S. at 323-24. See generally COHEN, supranote 5, at 229-35.
112. COHEN, supra note 5, at 207-20, 232-35. For Congress to exercise this power
would be fundamentally contrary to the letter and spirit of the Draft Declaration on the
Rights of Indigenous Peoples.
113. Id. at 241-46. Although it has some historical roots in opinions by ChiefJustice
Marshall, id. at 244-45, the implicit divestiture rule as applied in Oliphant v. Suquamish
Indian Tribe, 435 U.S. 191 (1978), was essentially a new doctrine of federal Indian law.
The Oliphant Court held that the tribes had been implicitly divested of their inherent
sovereignty to exercise criminal jurisdiction over non-Indians. See Oliphant,435 U.S.
at 201-11; Curtis G. Berkey, InternationalLaw and Domestic Courts: EnhancingSelf
Determinationfor Indigenous Peoples, 5 HARV. HUM. RTS. J. 65, 70-75 (1992).
114. COHEN, supra note 5, at 259.
115. See, e.g., New Mexico v. Mescalero Apache Tribe, 462 U.S. 324, 338-44 (1983)
(holding that state regulation of hunting and fishing by non-Indians where tribe administered a comprehensive regulatory and licensing program is preempted by federal law).
116. See COHEN, supra note 5, at 264-66, 471-528.
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been the rule throughout most of American history.117 For example, during the "allotment" era, the federal government removed
a substantial amount of land from tribal possession.11 During
the "termination" era, the federally recognized status of over a
hundred tribes was brought to an abrupt end,1 9 and many other
tribes were subjected to state jurisdiction without tribal
consent. 120 Although we now are entering the third decade of
the "self-determination" era in federal Indian policy, we still must
live with the legacy of generations of assimilationist policies.
In addition to their governmental powers, tribes have
proprietary rights as landowners-rights which can act to
buttress the Indians' governmental powers over non-Indians on
tribal lands. Nevertheless, much of the land on many reservations now is owned by non-Indians. Inherent tribal authority
over non-Indians on fee lands within reservations apparently is
limited primarily to instances in which the non-Indians have
entered into "consensual relationships with the tribe or its
members" or in which a tribe seeks to regulate conduct that
the
"threatens or has some direct effect on the political integrity,
2'
tribe."1
the
of
welfare
or
health
the
or
economic security,
In addition, the tribes' proprietary rights as landowners are
subject to the "trust responsibility" of the federal government.
117. See generally id. at 62-180.
118. During the "allotment" era of federal Indian policy, the federal government sought
to force Indians to become assimilated into the dominant American society by replacing
the tribal practice of holding land in common with individual ownership, that is, by
allotting tribal lands to individuals. See generally id. at 127-43. The General Allotment
Act of 1887, ch. 119, 24 Stat. 388 (1887), generally is considered to mark the beginning
of this era, although some Indian lands were allotted before 1887. COHEN, supra note
5, at 129. The policy of allotting tribal lands ended in 1934 with the enactment of the
Indian Reorganization Act, ch. 576,48 Stat. 984 (1934) (codified as amended at 25 U.S.C.
§§ 461-463, 465-479 (1988)). Section 1 expressly prohibited further allotments. See
25 U.S.C. § 461(1988). During the allotment era, a great deal of land passed out of Indian
possession, through homesteading and sale of so-called "surplus" lands and by sale of
Indian allotments after the expiration of trust restrictions. Of approximately 138 million
acres of Indian lands in 1887, only 48 million acres remained in 1934. COHEN, supra
note 5, at 138.
119. See supra note 109 and accompanying text.
120. The grant of jurisdiction in the statute commonly known as Public Law 280,
ch. 505, 67 Stat. 588 (1953) (codified as amended at 18 U.S.C. § 1162, 25 U.S.C.
§§ 1321-1326, 28 U.S.C. §§ 1360, 1360 note (1988)), has been construed not to include
civil regulatory jurisdiction. See California v. Cabazon Band of Mission Indians, 480
U.S. 202,208 (1987); Bryan v. Itasca County, 426 U.S. 373,387-89 (1976). As amended
in 1968, the assumption of jurisdiction by a state now requires tribal consent. 25 U.S.C.
§ 1326 (1988). See generally COHEN, supranote 5, at 362-76 (discussing Public Law 280
and its amendments).
121. Montana v. United States, 450 U.S. 544, 565-66 (1981).
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This trust responsibility is based largely on the unusual nature
of Indian land ownership, in which the federal government
imposes restraints on alienation of Indian land and holds legal
22
title to most Indian land in trust for the benefit of Indians. 1
But the federal government frequently has not fulfilled its trust
responsibility. Furthermore, the doctrine of the plenary power
of Congress, under which the federal government unilaterally
has changed the terms of its relationships with tribes, is
fundamentally inconsistent with the emerging principle that
indigenous peoples "freely determine" their relationships with
states.'2 3 Federal policy toward some of the indigenous peoples
of the United States, in particular, Alaska natives, native Hawaiians, and the many "terminated" tribes, has been particularly
dishonorable. 2 4 In light of this, some Indian-rights advocates
have suggested that tribes urge courts to consider the emerging
international law of indigenous rights in cases involving
challenges to tribal sovereignty.'2 5 The recent trend among tribal
leaders, however, is to persuade Congress to use its plenary power26
in an honorable way to enhance and reinforce tribal authority. 1

B. FederalPolicy in the "Self-Determination"Era

Despite the limitations that federal law imposes on tribal selfgovernment and the enduring legacy of generations of assimilationist federal policies, Indian people have proven to be quite

122. COHEN, supra note 5, at 220-28. One of the policy objectives of the trust
responsibility is to preserve a land and resource base so that tribes can remain distinct
societies and maintain their cultural traditions. Id. at 509-10.
123. Working Group 1992 Report, supra note 69, at 46 (operative paragraph 1).
124. In some ways, federal policies toward Alaska natives have been similar to policies
toward Indians in the contiguous forty-eight states, but there also have been significant
differences. The single most important legislative act affecting Alaska natives is the
Alaska Native Claims Settlement Act (ANCSA) of 1971,43 U.S.C. §§ 1601-1629e (1988).
See generally COHEN, supra note 5, at 739-70. In several ways, ANCSA has more in
common with congressional enactments of the allotment and termination eras than it
does with the current era of self-determination. The fundamental injustice of ANCSA
and the continuing struggle of Alaska natives to carry on their traditional cultures in
spite of ANCSA are documented in Village Journey, a report commissioned by the Inuit
Circumpolar Conference in 1983 and published in 1985. See THOMAS R. BERGER, VILLAGE
JOURNEY: THE REPORT OF THE ALASKA NATIVE REVIEW COMMISSION (1985); see alsoJulia
A. Bowen, The Option of Preservinga Heritage: The 1987 Amendments to the Alaska
Native Claims Settlement Act, 15 AM. INDIAN L. REV. 391 (1991).
125. See, e.g., Berkey, supra note 113, at 87-94.
126. See infra notes 132-40 and accompanying text.
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resilient and, in recent decades, have demonstrated that their
tribal governments are permanent features in the political
landscape of North America.
In recent decades, Congress has responded to tribal aspirations
by enacting legislation in support of tribal self-government,
including the Indian Self-Determination and Education Assistance
Act of 1975.127 This law provides that tribes have the right to
take over programs administered by the Bureau of Indian Affairs
(BIA) and the Indian Health Service (IHS) by entering into selfdetermination contracts.'" These two federal agencies retain
responsibility for those programs that tribes choose not to
administer. The BIA also retains responsibility as trustee for
lands and natural resources that are held in trust, although tribes
are not precluded from taking over BIA programs which relate
to trust resources. 29
Over the last two decades of experience with self-determination
contracting,'30 tribal governments have assumed an increasingly
predominant role in the delivery of government services in Indian
country.'31 Self-determination contracts have provided a measure
of stability in the funding of tribal governments.

127. 25 U.S.C. §§ 13a, 450-450n, 455-458e; 42 U.S.C. § 2004b (1988). The "selfdetermination" era of federal Indian policy is said to have begun in the early 1960s, more
than a decade before the enactment of the Indian Self-Determination Act. See generally
COHEN, supra note 5, at 180-206 (discussing the self-determination era).
128. 25 U.S.C. § 450f (1988); see also 25 C.F.R. §§ 271.1-82 (1992) (defining the
application and approval process for non-profit contracts with the Bureau of Indian
Affairs).
129. See, e.g., 25 U.S.C. § 450n (1988) (providing that the Indian Self-Determination
Act does not authorize or require the termination of the federal trust responsibility "with
respect to the Indian people"); 25 U.S.C. § 450f(a)(2)(b) (1988) (specifying that one basis
on which the Secretary can decline a tribe's proposal to contract is the lack of assurances
that trust resources will be adequately protected); see also 25 C.F.R. §§ 271.31-.34 (1992)
(outlining additional requirements for self-determination contracts that involve trust
responsibilities).
130. Some tribes, including one of my firm's tribal clients, the Miccosukee Tribe of
Indians of Florida, began entering into similar contracts in the early 1970s, before the
enactment of Pub. L. No. 93-638.
131. See S. REP. No. 274, 100th Cong., 1st Sess. 2 (1987) (noting that many tribes
are undertaking their own education, health, and job-training programs, using their own
funds along with grants from federal agencies); see also supranote 5 (defining "Indian
country"). As a result of tribal initiative and congressional oversight, the Indian SelfDetermination Act was substantially amended in 1988. See Pub. L. No. 100-472, 102
Stat. 2285 (1988); S. REP. No. 274, supra, at 1-2; see also Rebecca L. Robbins, Self-DeterminationandSubordination"
The Past,Present,andFutureofAmericanIndian Governance,
in THE STATE OF NATIVE AMERICA, supranote 61, at 87,108-09 (recognizing that the federal
government yielded significant powers of self-government to native peoples in the late
1980s as a result of political pressures).
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"Self-determination" for Indian peoples means something
different under the domestic law ofthe United States than it does
under international law because the Indian Self-Determination
Act lacks the external component which is implicit in the concept
of self-determination under international law. 132 Nevertheless,
the Act does help to provide the financial means through which
tribal governments exercise a substantial measure of autonomy
or internal self-government. 133 If self-determination for indigenous peoples includes the right to make decisions about the use
of natural resources within indigenous territories, then the Indian
Self-Determination Act has helped tribes in the United States
to exercise this right.1 For example, the Indian Self-Determination
Act has helped tribal governments to acquire adequate personnel
for their staffs, which enables tribes to control the leasing oftribal
lands for agricultural purposes or mineral extraction more
effectively. 135 Moreover, the Indian Self-Determination Act has
helped to empower Indian tribes in the national political arena.
136
For example, a recent United States Supreme Court decision
created a law enforcement void in Indian country by holding
that tribes lack criminal jurisdiction over nonmember Indians
(that is, Indians who are not members of the tribe on whose
37
reservation a crime is alleged to have been committed).
Tribal officials took the lead in making the case to Congress
for legislation reversing the Supreme Court and reinstating
tribal jurisdiction. 38 The existence of tribal police departments

132. See supra notes 85-90, 127 and accompanying text.
133. See, e4g., 25 U.S.C. § 450h (1988) (authorizing federal grants to tribes for a variety
of purposes); 25 U.S.C. § 450j-1 (1988) (establishing terms and administrative guidelines
for federal grants to tribes and self-determination contracts).
134. COHEN, supra note 5, at 546-47.
135. See 25 U.S.C. § 398 (1988) (requiring tribal council consent for leases for oil and
gas mining).
136. Duro v. Reina, 495 U.S. 676, 684-88 (1990) (holding that an Indian tribe may
not assert criminal jurisdiction over a nonmember Indian because the power to prosecute
an outsider would be inconsistent with its dependent status and could come only from
a delegation by Congress).
137. For a discussion of the law enforcement void created by the Duro decision, see
S. REP. No. 153, 102d Cong., 1st Sess. 2-5 (1991).
138. Act of Oct. 28, 1991, Pub. L. No. 102-137, 105 Stat. 646 (codified at 25 U.S.C.
§ 1301(2), (4) (1992)) (making permanent the legislative reinstatement, following Duro
v. Reina, of the power of Indian tribes to exercise criminal jurisdiction over Indians).
Subsection 1301(2) provides, in relevant part, that the term "powers of self-government"
includes "the inherent power of Indian tribes, hereby recognized and affirmed, to exercise
criminal jurisdiction over all Indians." 25 U.S.C. § 1301(2) (1992). By recognizing and
affirming inherent tribal authority rather than delegating congressional authority,
Congress expressly rejected the Supreme Court's holding that this tribal power had been
implicitly divested. See S. REP. No. 153, supra note 137, at 3-5.
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and court systems, most of which rely on self-determination
contracts for a substantial part of their operating budgets, was
one factor in the congressional decision to reinstate tribal
3 9
jurisdiction.
Federal policies toward Indian tribes during the "self-determination"
era have not been limited to acts of Congress that are specifically
directed towards Indians. Rather, a new federalism has emerged
in which many federal agencies administer programs in ways
14
that recognize the separate sovereign status of tribal governments. 0
In one area in particular-environmental protection-recent
changes in federal law provide a model for indigenous autonomy
that is promising for indigenous peoples throughout the world.
1. Environmental Protection in Indian Country-Federal
environmental law in the United States has evolved as a
partnership between the federal government and the states.
Federal statutes provide an overall framework, but state governments assume much of the responsibility for establishing
regulatory programs, setting standards, issuing permits, and
taking enforcement action. In the last decade, several major
federal environmental laws have been amended to authorize the
Environmental Protection Agency (EPA) to treat Indian tribes
as states for certain purposes. These laws include the Safe
Drinking Water Act (SDWA), 1' the Comprehensive Environmental Response, Compensation and Liability Act (CERCLA, also
known as Superfund),' 4 2 the Clean Water Act (CWA),' and the
Clean Air Act (CAA).' The implementation of these amendments
will require long-term commitments on the part of both the EPA
and those tribes that choose to be treated as states. 1 5
139. See S. REP. No. 153, supra note 137, at 4, 7.
140. For example, the Departments of Housing and Urban Development, Education,
Energy, Labor, Commerce, andJustice all have become involved in administering services
for Indians. See COHEN, supra note 5, at 673-738; see also Pyramid Lake Paiute Tribe
v. United States Dep't of the Navy, 898 F.2d 1410,1420 (9th Cir. 1990) (notingthat trust
responsibility "extend[s] to any federal government action").
141. 42 U.S.C. § 300j-11(aX) (1988) (treating Indian tribes as states for certain
purposes).
142. 42 U.S.C. § 9626 (1988) (treating Indian tribes as substantially the same as states
for certain purposes).
143. 33 U.S.C. § 1377 (1988) (treating Indian tribes as states for certain purposes).
144. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, § 107,104 Stat. 2399.
145. In addition, Congress has created the Administration for Indians in the
Department of Health and Human Services to provide grants to tribes to help them build
their capacities for administering environmental regulatory programs. See Indian
Regulatory Enhancement Act of 1990, Pub. L. No. 101-408, § 2, 104 Stat. 883 (amending
§ 803 of the Native American Programs Act of 1974, 42 U.S.C. § 2991b (1974)).

SPRING AND

SUMMER

1992]

Indigenous Self-Determination

705

The policy to treat Indian tribes as states under these laws
is premised on the principle of inherent tribal sovereignty. As
the EPA has explained in regulations implementing the amendments to the Clean Water Act, the federal statute does not constitute a delegation of authority from Congress to the tribes.'"
Rather, tribes must have their own authority to carry out
environmental regulatory programs. In light of the fact that
many Indian reservations include substantial areas of non-trust
lands, the EPA specifically addressed the issue of whether tribes
have the authority to regulate water quality on non-trust lands
within reservation boundaries as an aspect ofinherent sovereignty. The EPA concluded that tribes generally do have such
authority. 147
Tribal governments' efforts to regulate non-Indians within
reservation boundaries often encounter resistance."4 Nevertheless, federal courts have upheld such efforts in cases in which
important tribal interests are at stake. 149 In the environmental
protection context, the federal statutes and implementing
regulations have set the stage for tribal authority to continue
to withstand challenge. 5
It is too soon to tell how well this approach will work. There
may need to be a different model for tribes that either do not

146. 56 Fed. Reg. 64,876, 64,878-80 (1991) (to be codified at 40 C.F.R. pt. 131).
147. 56 Fed. Reg. 64,878 (1991).
148. See, e.g., Brendale v. Confederated Tribes and Bands of Yakima Indian Nation,
492 U.S. 408, 438-47 (1989) (holding that inherent tribal sovereignty includes the
authority to enact a zoning law covering non-Indian lands in the so-called "closed" portion
of a reservation but not in the so-called "open" portion); Montana v. United States, 450
U.S. 544, 557-67 (1981) (holding that, under the facts of the case, inherent tribal
sovereignty does not include the authority to regulate duck hunting and sport fishing
by non-Indians on non-Indian lands).
149. See, e.g., Washington v. Confederated Tribes of the Colville Indian Reservation,
447 U.S. 134, 152-53 (1980) (upholding tribal authority to tax non-Indian businesses
as a fundamental aspect of sovereignty which tribes retain unless divested of it by federal
law or by necessary implication of their dependent status).
150. For example, in regulations promulgated by the EPA for treatment of tribes
as states for the Water Quality Standards program under § 303 of the Clean Water Act,
33 U.S.C. § 1313 (1992), the EPA has taken the position that tribes generally have the
authority to regulate water quality within their reservations. This includes the authority
to regulate the activities of non-Indians on fee lands, although each tribe that applies
for treatment as a state for this program is required to make an affirmative showing
that it has sufficient authority. 56 Fed. Reg. 64,878-81 (1991) (to be codified at 40 C.F.R.
pt. 131). The EPA's interpretation should be entitled to substantial weight in the event
that the regulatory authority of a tribe is challenged because it is the interpretation by
the agency charged with implementing the statutory provision. Arkansas v. Oklahoma,
112 S. Ct. 1046, 1060 (1992) (noting that "the EPA's interpretation of the governing law
[must be afforded] an appropriate level of deference").
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choose to be treated as states or choose to assume less than the
full range of responsibilities that states typically perform.
Assuming that treatment as states will work for a substantial
number of tribes, successful environmental regulatory programs
being carried out by tribal governments could prove to be invaluable examples for indigenous peoples in other countries, especially
those who also must contend with the presence of nonindigenous
people within their territories.
2. Historic Places and Cultural Preservation-Protecting

the environment is important to Indian tribes for a number of
reasons, not the least of which are tribal aspirations to be
autonomous and to have tribal authority respected by federal
and state government agencies. A more fundamental reason is
that tribal cultures and religions are closely tied to the natural
world.' 51 Thus, preserving the environment is a prerequisite if
tribal cultures and tribal ways of using the environment are to
survive.
In the United States, the federal government has established
a program of financial assistance to Indian tribes expressly for
"the preservation of their cultural heritage."152 Because the draft
declaration provides that states are to provide assistance to
indigenous peoples to pursue their own cultural development,"5
this program could serve as a model for other nations. The grant
program is authorized under the National Historic Preservation
Act (NHPA) of 1966 and is administered by the National Park
Service (NPS).M
The NHPA is the basic charter for our national historic
preservation program. Pursuant to the NHPA, the Secretary
of the Interior, through the NPS, has established the National
Register of Historic Places"5 and administers a grant program
to states which provides recurrent funding to support State
Historic Preservation Officers (SHPOs).'56 The NHPA also
established an independent agency, the Advisory Council for
Historic Preservation,'57 which is charged under section 106 of

151. See supra note 11 and accompanying text.
152. 16 U.S.C. § 470a(d)(3)(B) (1988)(providingdirect grants orloans to Indiantribes
for the preservation of their cultural heritage under the National Historic Preservation
Act).
153. Working Group 1992 Report, supra note 69, at 48 (operative paragraph 14).
154. 16 U.S.C. §§ 470 to 470w-6 (1988) (codifying the National Historic Preservation
Act of 1966).
155. 36 C.F.R. pt. 63 (1992).
156. 36 C.F.R. pt. 61 (1992).
157. See 16 U.S.C. §§ 470i-470v (1988).
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the NHPA'" with reviewing and commenting on proposed federal
actions that might affect properties that are listed on or eligible
for the National Register of Historic Places. Properties that are
important to tribes for religious or cultural reasons may be
eligible for the National Register. 59 The Advisory Council's
implementing regulations assign the SHPOs a substantial
measure of responsibility for carrying out the section 106
process,"s which is an environmental review and consultation
requirement that must be taken into consideration in the
preparation of environmental impact statements pursuant to the
National Environmental Policy Act (NEPA).' 6 ' Thus, as tribal
governments become more involved in the NHPA, they are likely
to enhance their influence when they participate in the NEPA
process as well.
Until recently, Indian tribes have virtually been excluded from
our national historic preservation program. The NHPA as
originally enacted made no mention whatsoever of Indian tribes,
despite their sovereign status and legitimate concern for the
subject matter. This oversight is not surprising, however, given
that the NHPA was enacted in the waning years of the
"termination" era in federal Indian policy. But, in the 1980
amendments to the NHPA, Congress added Indian tribes to the
list of entities that are to be included in the federally proclaimed
partnership for carrying out our national program 62 and
authorized the Secretary of the Interior to make grants to
tribes." It was not until fiscal year 1990, however, that Congress
appropriated funds, and the Secretary, acting through the NPS,
finally started making these grants to tribes."s
158. 16 U.S.C. § 470f (1988).
159. See NATIONAL PARK SERV., DEPT OF ThE INERO, NATIONAL REIsR Buuz-N No.
38,GuDFuNS FOR EVAumANG AND DoCmwnwN CuaiJAL PIoPEins Drei af er NAONAL
REGISTER BuLLETiN No. 38].
160. See 36 C.F.R. § 800 (1991).
161. 42 U.S.C. §§ 4321-4347 (1988). The requirement under NEPA that an
environmental impact statement must address other environmental review and
consultation requirements is specified in 40 C.F.R. § 1502.25(a) (1992), and the NHPA
is specifically included as an example of such a requirement. See generally Dean B.
Suagee, The Application of the National Environmental Policy Act to 'Development" in
Indian Country, 16 AM. INDIAN L. REv. 377, 405-09 (1991) (discussing environmental
review and consultation requirements and how they apply in Indian country).
162. See National Historic Preservation Act, Pub. L. No. 96-515, § 101(a), 94 Stat.
2988 (1980) (codified as amended at 16 U.S.C. § 470-1 (1988)).
163. Id. § 201(a), § 101(d)(3XB), 94 Stat. 2987, 2993 (1980) (codified as amended at
16 U.S.C. § 470a(d)(3XB) (1988)).
164. Interior and RelatedAgenciesAppropriationsAct, Pub. L. No. 101-121,103 Stat.
701,706-07 (1989). In addition, in 1989 the Senate directed the NPS to prepare a report
to Congress on "the funding needs for the management, research, interpretation,
protection, and development of sites of historical significance on Indian lands." S. REP.
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In 1992, Congress enacted amendments to the NHPA which
provide a mandate for tribal governments to become full partners
in the national historic preservation program.16' The 1992
amendments direct the Secretary of the Interior to establish a
program to assist Indian tribes in preserving historic properties.' 66
Each tribe now has the option to assume "all or any part of the
functions of a State Historic Preservation Officer... with respect
to tribal lands." 167 Tribal historic preservation programs, however,
will not limit themselves to replicating the established state
historic preservation programs. Rather, it is expected that tribal
programs, because they will be defined by local tribal priorities,
will exhibit a great deal of variety. As the tribal programs
develop, they will revitalize the national and state programs with
which they will interact.
a. Preserving Living Cultures-Tribal traditions do have

historic significance, and all of today's tribal cultures have deep
historical roots in North America. Tribal cultures are dynamic,
however, and most have changed in many ways during the
generations of contact with non-Indians. Indian people of today
are not concerned so much with preserving tribal histories for
the general good of the larger society. Rather, Indian people
primarily are concerned with the vitality of tribal cultures in
today's world." Each tribe has a wellspring of ancestral wisdom
derived from the knowledge, experiences, and values of countless

No. 85, 101st Cong., 1st Sess. 21-22 (1989). In response to this mandate, the NPS
consulted with Indian tribes and prepared a report, entitled Keepers of the Treasures,
which was submitted to Congress in September 1990. Keepers of the Treasuresconcludes
that "it is time for Indian tribes to be afforded the opportunity to participate fully in
the national historic preservation program on terms that respect their cultural values
and traditions as well as their status as sovereign nations." NATL PARK SERV., U.S. DEPT
OF THE INTERIOR, 101ST CONG., 2D SESS., KEEPERS OF THE TREASURFS: PROTECTING HiSmOIC
PROPERmS AND CULTURAL TRADmONS ON INDIAN LANDS, A REPORT ON TRmAL PRESERVATION
FUNDING NEEDS 181 (1990) Diereinafter KEEPER OF THE TWASURES REPORT] se also SECRETARY
OF THE INIAOR2,H ANNivEwAY RPOr ON TE NAmONAL HISTmC PREvAON AcT 34-%
(1986) (including a similar recommendation). One of the recommendations to Congress
contained in the report is that the NHPA should be amended "to establish a separate
title authorizing programs, policies and procedures for tribal heritage preservation and
for financial support as part of the annual appropriations process." KEEPERS OF THE
TREASURES REPORT, supra, at 177.
165. National Historic Preservation Act Amendments of 1992, Pub. L. No. 102-575,
106 Stat. 4600 (amending 16 U.S.C. §§ 470-470w-6 (1988)).
166. Id. § 4006 (amending 16 U.S.C. § 470a (1988)).
167. Id. § 4006(aX2). The term "tribal lands" is defined as "(A) all lands within the
exterior boundaries ofanyIndianreservation; and (B) all dependent Indian communities."
Id. § 4019(aX12) (amending 16 U.S.C. § 470w (1988)).
168. See KEEPERS OF THE TREASURES REPORT, supra note 164, at 3-7.
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generations of ancestors, but it is only by carrying on these
traditions in the present that future generations will have the
same opportunity.
Tribal cultures and tribal religions are in many ways
inseparable. Congress recognized this in the American Indian
Religious Freedom Act, which declares that "the religious
practices of the American Indian (as well as native Alaskan and
Hawaiian) are an integral part of their culture, tradition and
heritage, such practices forming the basis of Indian identity and
value systems."6 9 Tribal religions are not static, but they
generally include teachings that were given to the people by
spiritual beings so long ago that the dominant society might
describe those times as mythic rather than historic or prehistoric. 7 0 These teachings have been transmitted through countless
generations in ceremonies and stories that "espouse a triplefold
declaration of dependence on the surrounding world: of the
individual on the community, of the community on nature, and
of nature on the ultimately powerful world of spirit."' 7 ' Because
tribal cultures exist in a religious context, Indian people regard
for preserving cultural heritage as a sacred
the responsibility
2
trust.

17

A holistic approach is the norm for tribal efforts to maintain
the integrity of tribal cultures, and most tribes are concerned
with a broad range of cultural preservation activities, including
efforts
to preserve and transmit language and oral tradition, arts
and crafts, and traditional uses of plants and land; to
maintain and practice traditional religion and culture; to

169. Pub. L. No. 95-341, 92 Stat. 469 (1978) (codified in part at 42 U.S.C. § 1996
(1988)). The quoted language is from one of the uncodified "whereas" clauses of the Act.
See id.
170. See Calvin Martin, The Metaphysics of Writing Indian-White History, in THE
AMERICAN INDIAN AND THE PROBLEM OF HISTORY 27, 31-33 (Calvin Martin ed., 1987).
171. Christopher Vecsey, Envision Ourselves Darkly, Imagine Ourselves Richly, in
THE AMERICAN INDIAN AND THE PROBLEM OF HISTORY, supra note 170, at 120, 125.
172. The term "historic preservation" simply fails to convey the awesomeness of this
responsibility. One tribal representative, Ellen Hays of Tlingit/Haida, suggested that
we find "a more wonderful word for the keepers of the treasures that we consider to be
sacred forever." KEEPERS OF THE TREASURES REPORT, supra note 164, at 14. The NPS decided
to use that phrase as the title of its report to Congress, and when Indian people decided
to form an organization to be an intertribal counterpart to the National Conference of
State Historic Preservation Officers, the new organization decided to call itself "Keepers
of the Treasures: Cultural Council of American Indians, Alaska Natives and Native
Hawaiians." I am a member of the board of directors.
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preserve sacred places; to record and retain oral history; to
communicate aspects of tribal culture to others; and to use
cultural resources to maintain the integrity of communities
17 3
and advance social and economic development.
Most tribes are concerned with all of these things. The
programs that tribes have established formally to address these
concerns vary in emphasis and approach, reflecting priorities in
light of the historical context and current circumstances of each
tribe. For instance, for many tribes preserving native languages
has served as a unifying theme for cultural heritage programs
because language is central to the collective self-identity of a
people and tribal cultures have been passed down over the
generations through the use of spoken language. 7 4 Some tribes
have devoted substantial efforts to regaining custody of the
remains of their ancestors, along with funerary and other sacred
objects, from museums and other institutions. 175 As tribal
governments take advantage of the opportunities presented by
the 1992 amendments to the NHPA, many tribal cultural
preservation programs will become increasingly involved in efforts
to protect places that have cultural and religious as well as
historic significance.
b. ProtectingSacred Places-Many Indians are intensely
concerned with the preservation of sacred places. The history
of each and every tribe is a significant part of the history of the
American people, and some places that are sacred to Indian
people have been listed on the National Register of Historic
Places. 76 But the primary importance of such places for Indian
people is not that they are historic but rather that they are
sacred.

173.
174.
175.

KEEPERS OF THE TREASURES REPORT, supra note 164, at 67.
Id. at 9, 29-32.
See Walter R. Echo-Hawk & Roger C. Echo-Hawk, Repatriation,Reburial, and

ReligiousRights, in HANDBOOKOF AMERICAN INDIAN RELIGIOUS FREEDOM, supranote 18,

at 63 (discussing museums' treatment of Indian remains and one tribe's efforts to
repatriate and rebury their tribal ancestors); see also Walter R. Echo-Hawk, Museum
Rights v. Indian Rights: Guidelines for Assessing Competing Legal Interests in Native
Cultural Resources, 14 N.Y.U. REV. L. & Soc. CHANGE 437 (1986) (examining the legal
history of the relationship between museums and Native Americans); KEEPERS OF THE
TREASURES REPORT, supranote 164, at 41-51 (describing the cultural importance of human
remains to Indian tribes and the resulting concerns with vandalism, development, and
archaeological research). Congress established a mandate for the return of such human
remains and other materials by enacting the Native American Graves Protection and
Repatriation Act of 1990. See 25 U.S.C. §§ 3001-3013 (1990).
176. For example, there are the Tahquitz Canyon in southern California and the Rio
Grande sand bars in New Mexico. KEEPERS OF THE TREASURES REPORT, supranote 164,
at 80,83; see also NATIONAL REGISTER BULLETIN No. 38, supra note 159, at 20 (mentioning
thatproperties representing cultural foundations of Native Americans have beenincluded
in the National Register of Historic Places.
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Tribal concerns for sacred places are not limited to the lands
that currently are treated as Indian country. Many Indian tribes
were removed forcibly from their aboriginal homelands, and most
tribes that have retained reservations within their aboriginal
territories have had their landholdings reduced to a fraction of
what they once were.177 As a consequence, many of the properties
that have religious and cultural significance for the tribes are
beyond the reach of their tribal territorial jurisdiction. 1 8 Federal
agencies and the SHPOs can play important roles in helping
tribes protect such properties. 179 Pursuant to the 1992 amendments to the NHPA, each federal agency now has a statutory
mandate which states that, in carrying out its responsibilities
under section 106 of the NHPA, the agency must "consult with
any Indian tribe or native Hawaiian organization that attaches
religious and cultural significance" to a National Register eligible
property that may be affected by a federal undertaking.'"
Section 106 of the NHPA is, of course, only a consultation
requirement and accordingly has no real teeth. One case in which
the section 106 process was used to force a federal agency to
consider the impacts of its actions on an area held sacred by three
tribes resulted in a United States Supreme Court decision, Lyng
v. Northwest Indian Cemetery ProtectiveAss'n.18 Lyng held that
the First Amendment right to freedom of religion of Indian
peoples whose religions require ceremonies to be performed at
sacred lands owned by the federal government does not divest
the government of its right to use its land as it wishes.'8 2 In a

177. See generally COHEN, supra note 5, at 78-105, 136-38.
178. KEEPERS OF THE TREASURES REPORT, supra note 164, at 18-22.
179. See NATIONAL REGISTER BULLETIN NO. 38,supranote 159, at 2-9,20; see also 16
U.S.C. §§ 470aa-470mm (1988) (codifying the Archaeological Resources Protection Act
of 1979 (ARPA) which was enacted in part to protect archaeological resources and sites
on Indian lands); 18 C.F.R. pt. 1312 (1992) (implementing provisions of the ARPA in
regulations governing the Tennessee Valley Authority); 32 C.F.R. pt. 229 (1991)
(implementing provisions of the ARPA in regulations governing the Department of
Defense); 36 C.F.R. pt. 296 (1991) (implementing provisions of the ARPA in regulations
governing the Forest Service); 43 C.F.R. pt. 7 (1991) (codifying the uniform regulations
implementing ARPA). ARPA provides that federal land managing agencies must give
notice to an Indian tribe prior to issuing a permit to conduct archaeological work at a
site that has religious or cultural importance for the tribe. See 16 U.S.C. § 470cc(c) (1988).
The uniform regulations require that federal land managing agencies initiate communication with tribes having aboriginal or historic ties to lands under federal agency
jurisdiction so that they will have sufficient information to enable them to comply with
the notice requirement. See 18 C.F.R. § 1312.7(b) (1992); 32 C.F.R. § 229.7(b) (1991);
36 C.F.R. § 296.7(b) (1991); 43 C.F.R. § 7.7(b) (1991).
180. Pub. L. No. 102-575, § 4006(a)(2) (1992) (amending 16 U.S.C. § 470a (1988)).
181. 485 U.S. 439 (1988).
182. Id. at 453.
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dissenting opinion, Justice Brennan described the Court's result
as "cruelly surreal," noting that even though the majority opinion
accepted the premise that the challenged government action
would "virtually destroy" the tribal religion, the Court nevertheless held that the government action was not a "burden" on
religion.' 3 In Lyng, the section 106 process was used to produce
the record which supported the Indians' religious freedom claim.l 4
In response to the Lyng decision, a broad coalition of tribes
and Indian organizations has been working for comprehensive
amendments to the American Indian Religious Freedom Act
(AIRFA)ls which would establish statutory rights comparable
to the constitutional rights that other citizens enjoy. 1" As a
matter of public policy, we simply must realize that it is in the
public interest for Indians to have access to public lands to "pray
for the planet or for other people and other forms of life in the
manner required by their religion." 8 7 In a country that prides
itself on its tradition of religious freedom, the people who are
involved in the administration of our national historic preservation program simply must learn to respect the religious freedom
of American Indians, Alaska natives, and native Hawaiians. For
Indian and native peoples, the American tradition of religious
freedom has been a cruel hoax. If the tribes perceive that the
federal and state historic preservation officials do not respect
tribal religious beliefs, the tribes are not likely to want to be full
partners in the national program.
C. The Permanence of Tribal Governments

The dominant American society generally is not well informed
regarding the true histories of Indian peoples. Rather, the
popular culture of the American frontier deals with Indians with
183. Id. at 472 (Brennan, J., dissenting).
184. Id. at 454 (majority opinion).
185. Pub. L. 95-341,92 Stat. 469 (1978) (codified in part at 42 U.S.C. § 1996 (1988)).
186. ReligiousFreedom CoalitionExpands Membership: IntroductionofARFA Bill
Plannedin 1993, INDIAN AFF. (Assoc. on Am. Indian Affairs), Fall 1992, at 1 and addition.
187. Vine Deloria, Jr., SacredLands and ReligiousFreedom, NATIVE AM. RTS. FUND
LEGAL REV., Summer 1991, at 2-3; see also Vine Deloria, Jr., Trouble in High Places:
Erosion of American Indian Rights to Religious Freedom in the United States, in THE
STATE OF NATIVE AMERICA, supra note 61, at 267,286 (discussing the background of the
Lyng case, analyzing the Supreme Court's reasoning, and suggesting that what is required
in the aftermath of Lyng is a "modernization of the old diplomatic treaty relationship
between Washington and the various Indian nations").
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varying degrees of authenticity, and those images and stereotypes
of Indians are part of the American consciousness." s Over the
centuries of contact with Euro-Americans, tribal cultures have
changed in response to governmental policies, environmental
changes caused by governmental policies, and a variety of other
factors. Some degree of awareness of the history of federal Indian
policies is necessary to appreciate the range of cultural
preservation issues that Indian communities face 9 and to
appreciate Indian perspectives on American history."9
Knowledge of this historical context is also needed if the United
States government or the American people or both are to become
forces for securing the human rights of indigenous peoples
throughout the world. Two important lessons from the United
States' experience that should be shared with the rest of the world
are that (1) policies of forced assimilation, such as the policies
of the allotment and termination eras, have yielded disastrous
results; and (2) policies that support tribal self-government can
work, especially when they include the basic legal principle that
tribes possess inherent sovereignty. After more than two hundred
years of relations with both federal and state governments, Indian
tribal governments have earned the right to be treated as permanent features in the American political landscape.
In an era when many national governments treat indigenous
peoples as obstacles to progress and development, a country that
considers itself a leader in the international human rights
movement should be able to acknowledge its history. We in the
United States should be willing to tell the rest of the world not
to repeat our mistakes. We also should work to improve our
model of indigenous self-government, and we should share
information about our successes with the rest of the world.
Indigenous peoples need for some states to serve as examples
in respecting and protecting the human rights of indigenous
peoples. But, as discussed in the next part, respect for the human
rights of indigenous peoples is not enough. Indigenous peoples
also need the states of the world to adopt models of development
that do not cause the destruction of the ecosystems on which the
cultures of indigenous peoples depend.

188. See Michael Dornis, Indians on the Shelf, in TiE AMERICAN INDIAN AND THE PROBLEM
OF HISTORY, supra note 170, at 98-100 (discussing stereotypical images of Indians
recognized in America and worldwide).
189. See KEEPERS OF THE TREASURES REPORT, supra note 164, at 18-32.
190. See generallyVine Deloria,Jr., Revision andReversion,in THE AMERICAN INDIAN
AND THE PROBLEM OF HISTORY, supra note 170, at 84.
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III. THE IMPERATIVE FOR SUSTAINABLE DEVELOPMENT
In this part of the Article, I offer a brief review of the pursuit
of economic growth and economic development by the states of
the world in the latter half of this century, including the emerging
consensus that development must be "sustainable" and the lack
of consensus on just what the word "sustainable" means. I then
briefly review the evidence which indicates that (in the context
of energy development at least) to be sustainable, energy
development requires a worldwide shift from technologies that
consume fossil fuels to technologies that derive useful energy from
the sun and from natural forces and processes that are driven
by solar energy. The evidence suggests that we really have no
choice; rather, the issue is how much global climate change we
are willing to accept before we commit ourselves to achieving this
transition. The concluding section of this part discusses some
of the ways in which conventional energy development already
has devastated and continues to threaten indigenous peoples.
My point is that by delaying the commitment to bring about the
transition to the solar age, we accept not only the global climate
change that will accompany delay but also the cultural genocide
of some of the world's remaining indigenous peoples.
A. The Pursuitof Economic Growth and Development

Economists have reached a fairly broad consensus that there
are three main factors that contribute to economic growth: (1)
capital accumulation including investments in land, physical
equipment, and human resources; (2) growth in the labor force;
and (3) technological progress.' 9 ' Economists and politicians have
devised a variety of recipes for combining these ingredients to
bake an economic pie that keeps getting bigger and bigger. While
they engage in debates over whose recipe will produce the biggest
pie, at least until recently their common assumption that the
pie must continue to get bigger for economic growth to occur
generally has escaped scrutiny.
191.

See, eg., MICHAEL P. TODARO, ECONOMIC DEVELOPMENT INThE THIR WORLD 108 (3d

ed. 1985).
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In the United States and in most European countries, economic
growth and industrialization have proceeded in tandem
throughout much of this century. 192
The accompanying
demographic trends have shown shifts in population from rural
areas to urban centers, where personal income from manufacturing and other employment opportunities allowed for increased
acquisition of material goods.' 93 These population shifts have
been accompanied by the increased mechanization of agriculture
and by the breakdown of social organization in rural communities. 194 Although the United States and some other industrialized countries now sometimes are referred to as postindustrial
economies, the ways in which the First World countries have
pursued economic growth continue to have strong influences on
the economic policies of Third World countries. 95
While industrialization has been proceeding, the community
of nations has pursued a political agenda of decolonization. 96
Decolonization has occurred at different paces in various parts
of the world. Most Latin American countries achieved political
independence well before the African nations. 197 With the establishment of the United Nations at the end of World War II, the
legal principle that "all peoples have the right of self-determination"
was enshrined into international law. 198 Former colonies became
newly recognized independent countries and now comprise most
of the community of nations collectively known as the 'Third World"
or the "less developed countries" (LDCs).' 9

192. DALY & COBB, supra note 10, at 3.
193. See generally TODARO, supra note 191, at 247-322.
194. Id.
195. The term "Third World" commonly is used to refer to "developing countries" or
"less developed countries" that have market economies, as distinguished from the
industrialized countries with market economies-the "First World"-and the East
European socialist countries-the "Second World." See id. at 21-22. The collapse of the
Soviet Union and the socialist economies of eastern Europe obviously renders this threeway division less meaningful than it once was, but the term "Third World" likely will
continue to be widely used.
196. See supra notes 52-57 and accompanying text.
197. TODARO, supra note 191, at 24-25.
198. See supra notes 53-54 and accompanying text.
199. TODARO, supra note 191, at 24-25. The words "developing," "less developed,"
and "underdeveloped" are commonly used as synonyms, although distinctions can be
drawn. Id. at 44. In this Article, I have chosen to use the term "less developed countries"
(or LDCs) because, in my view, much of what has passed for "development" has been
both environmentally and culturally destructive. To my mind, the term "less developed"
has a positive connotation in that it suggests the possibility that mistakes may yet be
avoided. Whatever terms one chooses to use, the LDCs (including China) account for
more than three-fourths of the world's population. Id. at 3. The countries that comprise
the LDCs are quite diverse, and various subgroupings can be drawn. For example, the
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Since the middle of this century, political leaders and
economists from the First and Third Worlds alike have joined
in the pursuit of economic growth. 2° Conventional wisdom says
that some degree ofindustrialization is a prerequisite to realizing
the benefits of economic growth. 2 1

As former colonies have

become independent states, however, they generally have lacked
much of the economic infrastructure of the former colonial
powers.2 2 Recognizing that many of the assumptions used by
First World economists simply do not apply to Third World economies, 203 various alternative visions of economic development have
been promulgated in efforts to replicate the industrialization and
economic growth that has occurred in the First World.2° While
there are competing schools of thought about how to achieve
"development" in the Third World,20 5 political leaders and
economists in the Third World and the First World alike regard
First World-style economic growth as a long-term goal. 2°
One way that LDCs have pursued economic growth is through
the implementation of development projects. Multilateral
development banks such as the International Bank for Reconstruction and Development, better known as the World Bank,
have provided much of the financing for these development
projects.2 °7 It is an autonomous, intergovernmental corporation,
with all of its capital stock owned by member states. 2°' The World
World Bank, see discussion infra at notes 207-11 and accompanying text, classifies
economies as low-income, middle-income, or upper-middle-income based on GNP per capita.
For some purposes, it also uses separate overlapping categories for fuel exporting countries
and for severely indebted countries. WORLD DEVELOPMENT REPORT 1992, supranote 24,
at xi-xii. Other terms that sometimes are used are "newly industrialized countries" (NICs)
and "least-developed countries" (or LLDCs), the latter of which are sometimes referred
to as the "Fourth World." TODARO, supra note 191, at 22, 44.
200. TODARO, supra note 191, at 107.
201. See infra notes 205-06 and accompanying text.
202. TODARO, supra note 191, at 22.
203. Id. at 12-14.
204. Id. at 67-83.
205. See TODARO, supra note 191, at 62-80 (describing three major theories of economic
development); Suagee, supra note 161, at 432-37.
206. DALY & COBB, supra note 10, at 62-63; TODARO, supra note 191, at 107.
207. See Bruce M. Rich, The MultilateralDevelopment Banks, EnvironmentalPolicy,
and the United States, 12 ECOLOGY L.Q. 681, 684-85 (1985). In addition to the World
Bank, the United States participates in three regional multilateral development banks:
the Inter-American Development Bank, the Asian Development Bank, and the African
Development Bank. Id. at 683. Seegenerally James L. Kammert, The WorldBank Group,
in THE INTERNATIONAL BANKING HANDBOOK 462 (William H. Baughn & Donald R. Mandich
eds., 1983) (providing an overview of the World Bank Group).
208. See Rich, supra note 207, at 684. The World Bank was established by Articles
of Agreement which have the status of a multilateral treaty. See Articles of Agreement
of the International Bank for Reconstruction and Development, Dec. 27, 1945, 60 Stat.
1440,2 U.N.T.S. 134, amended Dec. 16, 1965, 16 U.S.T. 1942. Congress authorized the
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Bank is backed by capital contributions from member governments, and it uses this backing to raise money in international
The multilateral development banks
financial markets.'
generally provide assistance in the form of loans to national
governments, which borrower countries are obligated to pay
back.21 ° In addition to providing the money, the World Bank also
has helped devise much of the theoretical underpinnings for
"development," as well as the methodology for evaluating proposed
development
projects and determining which projects are credit211
worthy.

B. Destruction Under the Guise of Development
During the last decade, as grass-roots movements and
international environmental and human rights organizations have
become increasingly effective in challenging development projects,
critics of the multilateral development banks have become
increasingly vocal. In the words of one critic, "the four principal
biological foundations of the global economy-forests, croplands,
grasslands, and fisheries-are threatened by unsustainable
exploitation and by outright destruction," in part as a result of
economic activities supported by the multilateral development
banks.21 2 The World Bank itself has acknowledged some of its
mistakes, such as the fact that many of its projects have had
devastating effects on indigenous peoples,2 1 and has taken steps

participation of the United States in the World Bank. See Bretton Woods Agreements
Act, Pub. L. No. 79-171, 59 Stat. 512 (1945) (codified as amended at 22 U.S.C. § 286
(1988)). Each member state appoints a governor to the board of governors, but most
of the authority is delegated to 21 executive directors, who are elected by the governors

except that the five largest shareholders-the United States, United Kingdom, Germany,
Japan and France-are entitled to one executive director each. Kammert, supra note
207, at 467-68; Rich, supra note 207, at 684. There were 160 member states as of June
30, 1992. WORLD BANK, WORLD BANK ANNUAL REPORT 1992, at 4 (1992).
209. See Kammert, supra note 207, at 464-65.
210. See Rich, supranote 207, at 684-85. In recognition of the fact that some LDCs
are not able to repay development loans at market interest rates, Articles of Agreement
were prepared, effective September 1960, to establish the International Development
Association (IDA) as an affiliate of the World Bank and to provide interest-free development loans. Kammert, supra note 207, at 466.
211. See genemay WARREN C. BAUM & STOKES M. TOLBERT, INVESTING INDEVELOPMENT
LESSONS OF WORLD BANK EXPERIENCE (1985).

212. Rich, supra note 207, at 681.
213.

See ROBERt GOODLAND, WORLD BANE, TRIBAL PEOPLES AND ECONOMIC DEVELOPME IT

HUMAN ECOLOGIC CONSIDERATIONS 2-5 (1982) (acknowledging that many kinds of Bankassisted projects have adverse effects on tribal populations and proposing procedures
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to improve its performance with respect to the environment. For
example, it has established an environment department within
its bureaucracy2 1 4 and created the Global Environmental Facility
to assist projects that support environmental protection.2 1 5 Pressure from the United States
Congress contributed to some of the
2 16
progress at the Bank.
Despite the recent evidence of progress within the World Bank,
it and other multilateral development banks continue to be major
sources of financing for environmentally destructive projects
throughout the Third World.2 1 v There are many reasons why the
World Bank has been slow to mend its ways. One major reason
is that some very large and very destructive projects have been
working their way through the World Bank's financing pipeline
for many years, and they have developed a momentum that is

to avoid or mitigate such impacts). The World Bank also recently issued an operational
directive on indigenous peoples. See WORLD BANK, OperationalDirective4.20: Indigenous
People, in THE WORLD BANK OPERATIONAL MANUAL (Sept. 1991).
214. See WORLD BANK, THE WORLD BANK AND THE ENVnoNMEN. A PROGRFESS REPORT
2-3 (1991) [hereinafter PROGRESS REPORT 1991]. In addition to the Environment Department, the staffof other departments also are charged with environmental responsibilities.
The Bank estimates that "some 270 staff years [or] about 6 percent of total Bank staff
time" was devoted to the environment in fiscal 1991. This includes staff time spent in
preparing the World Development Report 1992, in which the environment is the main
theme. PROGRESS REPORT 1991, supra, at 2-3; see also Herman Daly, Environmental
Economics DictateLimits to Growth, in STEVE LERNER, EARTH SUMMIT: CONVERSATIONS
WTACH IEC1S OF AN ECOLOGICALLY SUSTAINABLE FuRE 39, 46-47 (1991) [hreinafrar EARnI
SUMMIT INTERVIEWS] (commenting on his role as an environmental economist on the staff
of the World Bank).
215. The Global Environmental Facility (GEF) was established by the World Bank
in 1991 in conjunction with the United Nations Development Programme (UNDP) and
the United Nations Environment Programme (UNEP), to help LDCs contribute to solving
global environmental problems, such as reducing global warming, protecting international
waters, preserving biological diversity, and preserving the stratospheric ozone layer.
PROGRESS REPORT 1991, supra note 214, at 101.
216. See Rich, supranote 207, at 724-35;see also Brent Blackwelder, The Campaign
to Reform the MultilateralDevelopmentBanks, in EARTH SUMMIT INTERVIEWS, supranote
214, at 157,161 (discussing the executive branch's impact on progress at the Bank); Bruce
Rich, Putting Pressure on the World Bank to Make Its Loans Promote Sustainable
Development, in EARTH SUMMIT INTERVIEWS, supra note 214, at 131,134-38 (recounting
efforts of various political actors to influence the World Bank's environmental
performance).
217. See BROWN ET AL., supranote 6, at 154-57 (suggesting that although the Bank
has become proficient in producing environmental reports and has begun making so-called
"freestanding" environmental loans, changes are not yet evident in the Bank's "bread
and butter lending for large capital-intensive projects such as road building, dam construction, and irrigation projects making it an accomplice to the pollution of rivers, the
burning of rain forests, and the strip-mining of vast areas"); see also Bruce Rich, The
Emperor'sNew Clothes: The World Bank and EnvironmentalReform, 7 WORLD POL' J.
305, 316-27 (1990) (discussing the political and institutional contradictions faced by the
World Bank that inhibit its goal of environmental reform).
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difficult to stop.2 1 Such projects also tend to be supported by
politicians who have been project promoters for decades. These
politicians lend their support without regard to whether communities that would be displaced or otherwise directly affected by
projects have even been consulted.2 19 The new emphasis on
environmental considerations has yielded much rhetoric from
LDC planners and officials about integrating environmental
objectives into development projects, but critics have charged that
most of this rhetoric has been mere lip service.22 °
Another reason for the slow progress is that the process used
by the World Bank to decide whether or not to approve a loan
for a particular project is closed to the public."' In addition,
although the Bank's staff conducts detailed analyses of projects,
the executive directors who vote on whether to approve such
projects typically cannot get detailed information from the staff
until two weeks before the decisions are made. Even
then, the
22 2
information that they get is less than complete.
At a more fundamental level, one might expect the multilateral
development banks to continue financing environmentally

218. S BRimF RD MoiS & IMAS BUE SARDAR SODRVAR Rmam OF THE IND] PFEINT
REVIEW (1992). This report, commissioned by the World Bank to review a Bank-assisted
dam and irrigation megaproject in India, concluded that the Bank's procedures had not

been followed and that information essential for making recommendations to ameliorate
social and environmental impacts simply was not available. The Review accordingly
recommended that the Bank stop funding the project. See id. at xxiv-xxv. The Bank
originally approved the project without a proper appraisal, and the Review said that
the involuntary settlement of tribal people caused by the megaproject "offends recognized
norms of human rights." Id. at xiv, xx. In October 1992, the Board of the World Bank
voted to continue Bank funding for the megaproject. World Bank, Bank News Release
No. 93/S28, Oct. 23, 1992 (copy on fie with the University of Michigan Journalof Law
Reform).
219. The Sardar Sarovar megaproject is a classic example of decades of support among
politicians. MORSE & BERGER, supranote 218, at 3-7. Baum and Tolbert stress the need
for the involvement of local leaders in all phases of project planning and implementation,
including autonomy in the use of local resources. See BAUM & TOLBERT, supranote 211,
at 479-84. They also note, however, that some governments reject local involvement
"out of a concern that local organizations will become too independent or powerful and
may even become targets for or channels of dissidence, especially in remote regions or
among minority groups." See id. at 481; see also ALAN B. DURNING, ACTION AT THE
GRASSROmTS: FIGHTING POVERTY AND ENVIRONMENTAL DECLINE (Worldwatch Paper No. 88,
1989) (stressing the importance of grass-roots initiatives for the success of sustainable
development).
220. LisTERW. MzR
ENVISIONINGASUSTAINABLESocIy LEARNING OUR WAY Our
330 (1989) (citing PETER BARTEIBuS, ENVIRONMENT AND DEVELOPMENT 65 (1986)); Rich, supra
note 217, at 308.
221. See BROWN ET AL., supranote 6, at 155-56 (noting that the Bank is "plagued by
a culture of secrecy and arrogance that makes it resistant to reform"); Rich, supra note
207, at 736.
222. See Rich, supra note 217, at 322.
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destructive projects simply because much of the economic
activities pursued by industrialized countries and LDCs alike
are environmentally destructive. As the twentieth century draws
to a close, the continued habitability of the Earth is threatened
by a variety of global environmental problems, such as deforestation in the tropics and in temperate North America, global
warming from combustion of fossil fuels, depletion of stratospheric
ozone, pollution of ground water, and loss of topsoil from high
input agriculture. 223 These environmental problems result from
economic activities that generally are included on the positive
side of the national economic
accounts of the countries where
2 4
they are carried out.
The widespread tendency ofeconomists to downplay the severity
of global environmental problems results in part from the
intellectual framework of the discipline of economics, which is
quite different from that of ecology. The Worldwatch Institute
explains this difference as follows:
From an economist's perspective, ecological concerns are
but a minor subdiscipline of economics -to be "internalized"
in economic models and dealt with at the margins of economic
planning. But to an ecologist, the economy is a narrow subset
of the global ecosystem. Humanity's expanding economic
activities cannot be separated from the natural systems and
resources from which they ultimately derive, and any activity
that undermines the global ecosystem cannot continue
indefinitely. Modern societies, even with their technological
sophistication, ignore dependence on nature at their own
peril.'
After two centuries of industrialization in some countries, and
some four decades of "economic development" in the Third World,
ecosystems all over the Earth are on the verge of collapse. This
Article does not attempt to catalogue the scope of global
environmental threats, which include problems such as the hole
in the ozone layer, increasing atmospheric concentrations of

223. See generally BROWN ETAL., supranote 6; CHERYL S. SILVER & RUTH S. DEFRIES,
NAIONAL ACADEmY OF SCIENCES, ONE EARTH ONE FuruiR OUR CHANGING GLOBAL ENVIRONMENT (1990).
224. See DALY & COBB, supra note 10, at 64 (noting that most economists "recognize
both that the market activity that GNP measures has social costs that it ignores, and
that it counts positively market activity devoted to countering these same social costs").
225. BROWN ET AL., supra note 6, at 23.
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carbon dioxide and other greenhouse gases, and the cataclysmic
loss of biodiversity. As theologian John Cobb and World Bank
economist Herman Daly have noted, these are the "wild facts"
of the current state of the world,226 and we no longer can ignore
them. Professor Milbrath has said, "Nature has a power of its
own that speaks loudly to humans when they abuse it; nature
will be our most powerful teacher ....Either we learn fast and
well, or nature
will find some other way to deal with our exuber22 7
growth."
ant
In sum, political leaders no longer can rely solely on economists
for advice on economic policy. Rather, political leaders must learn
to acknowledge that our societies depend upon ecosystems and
that, over the long term, we cannot achieve development except
in ways that are also ecologically sustainable. Those leaders who
cannot learn this basic principle must be replaced.

C. The Emerging Vision of "SustainableDevelopment"

The 1987 publication of the report of the World Commission
on Environment and Development (the Commission),' entitled
Our Common Future,229 may well have been a turning point in
the global movement to protect the world's ecosystems from
destructive forms of development. It was this report that placed
the concept of sustainable development on the international
agenda.
Over a period of three and a half years, the Commission held
hearings and public meetings in eight countries on five continents,
commissioned seventy-five studies, and received more that nine
hundred written submissions and oral testimony from thousands
of people.23 ° In reviewing the testimony and preparing its final

226. DALY & COBB, supra note 10, at 1-2.
227. MILBRATH, supra note 220, at 335.
228. The World Commission on Environment and Development was established
pursuant to a resolution of the U.N.'s General Assembly. See G.A. Res. 38/161, U.N.
GAOR, 38th Sess., Supp. No. 47, at 131-32, U.N. Doc. A/38/47 (1983).
229. WORLD COMMN ON ENVr AND DEv., OUR COMMON FUTURE (1987) [hereinafter OUR
COMMON FUTURE]. Although the Commission is widely referred to as the "Brundtland
Commission" in honor of its chair, Ms. Gro Harlem Brundtland, Prime Minister of Norway,
MILBRATH, supranote 220, at 321, it was really a "world" commission, with at least half
of its 22 commissioners being citizens of LDCs, OUR COMMON FUTURE, supra,at 352-56.
230. MILBRATH, supranote 220, at 320-35; OUR COMMON FUTURE, supra note 229, at
357-61; see also Warren H. Lindner, The History of the Brundtland Commission and
the Origins of UNCED, in EARTH SUMMIT INTERVIEWS, supra note 214, at 237,237-46.
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report, the Commission concluded that people all over the world
have come to the same realization: we cannot choose between
environmental protection and economic development. We must
find ways to achieve both or we will achieve neither. The
Commission stated this realization as follows:
[M]any present development trends leave increasing numbers
of people poor and vulnerable, while at the same time
degrading the environment. How can such development serve
next century's world of twice as many people relying on the
same environment? This realization broadened our view of
development. We came to see it not in its restricted context
of economic growth in developing countries. We came to see
that a new development path was required, one that
sustained human progress not just in a few places for a few
years, but for the entire planet into the distant future. Thus
"sustainable development" becomes a goal not just for the
"developing" nations, but for industrial ones as well. 31
The Commission's report outlined some of the kinds of
strategies that can be used to achieve development in sustainable
ways, such as low-input agriculture, aquaculture, protection of
forests and agroforestry, preservation of ecosystems and biological
diversity, energy efficiency and renewable energy systems, and
integrated rural development. 23 2 The Commission's treatment
of these strategies was not detailed' and skirted some of the
obviously controversial issues. But the Commission did succeed
in placing the concept of "sustainable development" on the
international agenda.'

231. OUR COMMON FUTuRE, supra note 229, at 4.
232. Id. at 136-38, 140-43, 157-67, 192-200.
233. For more detailed discussions on strategies for sustainable development and
ecological principles of design, see generally BROWN ETAL., supra note 6; NANcYJ. TODD
& JOHN TODD, BIOSHELTERS, OCEAN ARKS, CITY FARMING: ECOLOGY AS THE BASIS OF DESIGN
(1984); WORLDWATCH INST., STATE OF THE WORLD 1992 (1992).

234. See WORLD DEVELOPMENT REPORT 1992, supra note 24, at 8 (noting that the
BrundtlandCommissionpopularizedtheterm"sustainabledevelopment);Lindner,supra
note 230, at 241 (discussing the work of the Commission in putting sustainable development on the international agenda). General Assembly Resolution 42/187, welcoming
the report of the World Commission, used the term "sustainable development' at several
points. See G.A. Res. 187, U.N. GAOR, 42nd Sess., Supp. No. 49, at 154-56, U.N. Doc.
A/42/49 (1987). The report is cited in both General Assembly Resolution 43/196, G.A.
Res. 196, U.N. GAOR, 43rd Sess., Supp. No. 49, at 147-48, U.N. Doc. A/43/49 (1988)
(formally putting on the General Assembly's agenda the idea of holding an international
conference on the environment and development) and General Assembly Resolution 44/228,
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The term "sustainable development" means different things
to different people, however.'
Some analysts have suggested
that the Commission was able to introduce the term into the
international dialogue precisely because it discussed the concept
in rather vague terms, as the unstated implications of the concept
were "too radical for consensus at that time.""3 One of the radical
implications of the concept is that, ultimately, "economic growth"
is not sustainable for the simple reason that the economic system
is a subsystem of a finite and nongrowing earth in which humanly
created capital cannot always be substituted for natural capital.
Thus, the term "sustainable growth," which is widely used as
2 7
a synonym for"sustainable development," is self-contradictory '
This implication, of course, challenges the deeply held beliefs of
economists and political leaders worldwide.
Since the publication of Our Common Future,many people have
worked to add specificity to the concept of sustainable development.'
Daly and Cobb have stressed the importance of
recognizing that capital produced by people cannot always take
the place of things that are taken from the natural world, 9 and

G.A. Res. 228, U.N. GAOR, 44th Sess., Supp. No. 49, at 151-55, U.N. Doc. A/44/49 (1989)
(deciding to convene a United Nations Conference on Environment and Development
(UNCED) in Brazil in June 1992).
235. See Daly, supra note 214, at 40 (reporting that he had compiled several definitions
of "sustainable development" from the academic community which illustrate his view
that many economists do not grasp his distinction between sustainable development and
economic growth).
236. See DALY & COBB, supra note 10, at 75-76. Daly and Cobb suggest that the
Commission consciously chose to leave the radical implications of "sustainable
development" unstated, leaving it to others to press the issue once the concept had gained
international legitimacy. See id. at 76. Milbrath says:
The WCED report is a political document oriented toward social learning. In
order to be effective, it must work within currently dominant belief structures.
Therefore, it could not speak the truth about limits to both population and economic
growth. Only when humankind painfully learns that biospheric integrity cannot
be maintained while humans refuse to restrict their growth will it be possible for
the truth to be heard.
MILBRATH, supra note 220, at 323.
237. DALY & COBB, supra note 10, at 71-72. Daly and Cobb express the hope that
the multilateral development banks and agencies will not abandon the concept of sustainable development when they begin to realize its radical implications, but that they will
give up the "oxymoron 'sustainable growth.'" See id. at 76.
238. See supra notes 234-35; see also ROGER D. STONE, THE NATURE OF DEVEIOPMENT.
A REPORt FROM ThE RURAL TROPICS ON THE QUESr FOR &SSrA]NABIzECONOMIC GMWHi (1992
239. DALY & COBB, supranote 10, at 72-73. Daly and Cobb have drawn a distinction
between "weak sustainability" and "strong sustainability"- a project that exhibits strong
sustainability keeps both natural capital and humanly created capital intact and accounts
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they have formulated some rules of thumb for development
projects using either renewable or nonrenewable resources.'
A number of advocates of sustainable development have argued
for an emphasis on concepts such as local self-reliance and
bioregionalism, appropriate or intermediate technologies, limits
on specialization, and serving the interests of communities rather
than either individuals or states. 241 Some have stressed the link
between consumption of resources and environmental degradation, suggesting that, because there may well be fewer jobs in
a sustainable economy, we will need to draw a distinction between
employment and work and acknowledge the value of work that
people do even though it may not be employment.'
In Indian
and other indigenous territories, this possibility counsels for the
maintenance of traditional and other informal economic activities' for fulfilling both subsistence and self-esteem needs.

for them separately, while a project that exhibits "weak sustainability" assumes that
humanly created capital can be substituted for natural capital but seeks to avoid any
net loss in the aggregate of both kinds of capital. Id.
240. Daly, supra note 214, at 40-41; see also MEADOWS ET AL., supra note 6, at 46.
241. See generally BROWN ET AL, supra note 6; DALY & COBB, supranote 10; MILBRATI-1,
supra note 220; STONE, supra note 238; WORLDWATCH INST., supra note 233.
242. MILBRATH, supra note 220, at 197-217.
243. The term "informal sector" is used to describe a variety of economic activities
in the urban areas of LDCs in which people are employed but which generally are not
included in official employment statistics. See TODARO, supra note 191, at 280-84. People
in the informal sector are engaged in a variety of small-scale production and service
activities that typically use simple technologies, are labor-intensive, and are individually
or family owned. Id. at 280. The urban informal sector absorbs much of the influx of
migrants from rural areas in the LDCs, and in many cities in the LDCs accounts for
50% or more of the total employment. Id. at 280-81; see also HERNANDO DO SOTO, THE
OTHER PATH: THE INvISmLE REVOLUTION IN THE THIRD WORLD (1989) (studying informal
economic activity in Peru). Some informal activities are legal and some illegal, and many
occur in a gray area in which laws and legal institutions are largely irrelevant. Id. at
11-13. On most Indian reservations, formal unemployment rates are quite high. Areport
published by the U.S. Department of the Interior in 1986 found that the national
unemployment rate for Indians living on reservations and looking for work was 39%;
that when those who had given up looking for work were added the figure rose to 49%;
and that on some reservations these figures are much higher. U.S. DEP'T OF THE INTERIOR,
REPORT OF THE TASK FORCE ON INDIAN ECONOMIC DEVELOPMENT 48-49 (1986). Yet many of
these unemployed Indian people are engaged in a variety of economic activities, such
as arts and crafts, home repair, automobile repair, and food service, and the term
"informal" can be applied to such activities. See Schuyler Houser, Mending the Circle:
Peer Group Lending for Micro-Enterprise Development in Tribal Communities 4 (Dec.
28, 1991) (unpublished manuscript, on file with the University of MichiganJournal of
Law Reform). Some informal activities are more or less "traditional" in the sense that
they carry on part of a tribe's traditional material culture, for example, hunting and
fishing, subsistence agriculture, gathering wild plants, craft making, and artwork. See
Rebecca Adamson, Investing in Indigenous Knowledge, AKWE:KON J., Summer 1992, at
50.
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These concepts run counter to the political beliefs and economic
doctrines of national political leaders worldwide. Grass-roots
political leaders have nevertheless embraced many of these ideas,
providing evidence that a paradigm shift in belief systems may
be under way. 2" At the United Nations conference on Environment and Development (the "Earth Summit") in Rio de Janeiro,
Brazil, in June 1992, grass-roots leaders and indigenous peoples
tried to make national leaders see that these concepts must be
part of the concept of sustainable development. 2' How long it
will take for national leaders to understand what sustainable
development is all about remains, of course, an open question.

D.

The Central Importance of SustainableEnergy

We lack a consensus on what "sustainable development"
means, and yet in all sectors of economic activity we need
models of development projects that are sustainable. In some
sectors there are already a number of models of the kinds of
projects that could be sustainable. For example, "alternative"
agriculture may be sustainable.2' Forests can be managed on
a sustained-yield basis, if there is due regard for their nontimber values. 7 Harvesting a variety of wild products from
tropical rain forests also may be sustainable.2' A number of

244. MILBRATH, supranote 220, at 118-28;see also FRITJOF CAPRA, THE TURNING POINT.
SCIENCE, SOCIETY AND THE RISING CULTURE (1982).
245. See Paul Lewis, Battle in Rio: The Day After, N.Y. TIMES, June 15, 1992, at
Al, A8; The United Nations Conference on the Environment and Development, INDIAN
RIGHTS, HuMAN RIGHTS (Indian Law Resource Center, Helena, Mont.), Autumn 1992, at
3; see also Barbara Crossette, What Some Preach in Rio Is Not What They Practiceat
Home, N.Y. TIMES, June 15, 1992, at A8 (reflecting the view that national government
activities are often inconsistent with stated ecological policies and that grass-roots
organizations are the most likely vehicles for environmental action).
246. Seegenzully COMMITTEE ON THE ROLE OFALTERNTIVE FARMING MEIHODS IN MODERN
PROD. AGRIC., NAaL RESEARCH COUNCIL, ALTERNATIVE AGRICULIURE (1989) (examining a range
of alternative, sustainable farming techniques); see also BROWN ET AL., supra note 6, at
83-96; WORLDWATCH INST., supra note 233, at 66-82 (urging abandonment of the existing
livestock industry because of the burdens it inflicts on human health and welfare and
on the environment).
247. See BROWN ET AL, supra note 6, at 75-77; WORLDWATCH INST.,supra note 233, at
23; see also John C. Ryan, Goods from the Woods, WORLD WATCH, July/Aug. 1991, at 19
(discussing the benefits of promoting nontimber tropical forest products but concluding
that such projects alone will not halt the destruction of the rain forests).
248. See WORLDWATCH INST., supranote 233, at 7; see also Ryan, supranote 247, at
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models of sustainability in the development of rural community
infrastructures also have been documented in recent years.2 9
But even though some models exist, many areas are still waiting
for similar solutions.
With respect to energy, however, we do know what the key
elements of sustainable development must be. We know that
the burning of fossil fuels by humans is the leading source of the
buildup of carbon dioxide in the Earth's atmosphere, and that
carbon dioxide is the most significant "greenhouse" gas in terms
of its cumulative contribution to global warming.' ° Although
the industrialized countries are responsible for most of the
carbon dioxide that has been added to the atmosphere since the
industrial revolution, the LDCs' share is increasing and can be
expected to grow dramatically if their energy policies rely
primarily on fossil fuels."' Thus, if we are to have any hope of
stabilizing atmospheric concentrations of carbon dioxide and
avoiding the likelihood of global climate change associated with
the greenhouse effect, both the industrialized countries and the
LDCs need to shift away from fossil fuels.1 2 This means that
development must be energy efficient and that the favored
options for producing energy must be solar and other renewable
energy technologies."
There are many other reasons for favoring energy efficiency
and solar energy, such as avoiding the adverse environmental

249. See UNITED NATIONS DEVELOPMENT PROGRAMME, SUSTAINABLE DEVELOPMENT AND
THE ENVIRONMENT (n.d.) (summarizing twelve projects in as many countries); see also
WORLD DEVELOPMENT REPORT 1992, supranote 24, at 134-52 (surveying strategies for
sustainable rural environmental policy).
250. See ERIE AMRREIS & THOMAS W. WALTZ, THE GREENHOUSE EFFEC. IMPLICATIONS
FOR ECONOMIC DEVELOPMENT 3 (World Bank Discussion Paper No. 78,1990); MEADOWS
ET AL., supra note 6, at 6,93-96; SILVER & DEFRIES, supranote 223, at 63-67. Although
chlorofluorocarbons and methane have a greater greenhouse effect on a per molecule
basis, there is much more carbon dioxide in the atmosphere as a result of human activity.
ARRHENIUS & WALTZ, supra, at 3-4.
251. LESTER R. BROWN ET AL., STATE OF THE WORLD 1988, at 15 (1988).
252. WORLD DEVELOPMENT REPORT 1992, supra note 24, at 161-63; see also DENNIS
ANDERSON, THE ENERGY INDUSTRY AND GLOBAL WARMING 9-12 (1992); WORLDWATCH INST.,
supra note 233, at 32-38 (suggesting the use of both nonfossil-fuel alternatives and
natural gas, which emits less carbon dioxide than other fossil fuels because it contains
less carbon per unit of energy output and because it can be burned more efficiently).
253. In addition to solar technologies for space heating, water heating, and electricity
(photovoltaics and thermal), renewable energy technologies include wind power, smallscale water power, and energy from biomass (wood, crops, and other plant matter). See
ganerally MICHAEL BROWER, COOL ENERGY: THE RENEWABLE SOLUTION TO GLOBAL WARMING
(1990), UNITED NATIONS, ENERGY ISSUES AND OPTIONS FOR DEVELOPING COUNTRIES 125-210
(1989) [hereinafter ENERGY ISSUES AND OPTIONS]; BROWNETAL., supranote 6, at 190-97;
MEADOWS ET AL., supra note 6, at 66-78; WORLDWATCH INST., supra note 233, at 27.
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and socioeconomic effects of conventional energy development,
saving money, and improving the energy self-sufficiency of
communities and countries. For reasons such as these, a
growing number of people around the world have been promoting
energy efficiency and solar energy over the last two decades.
In my view, such reasons are more than enough to make energy
efficiency and solar energy the favored options for communities
and countries in the industrialized world and the Third World,
but the need to face up to the threat of global warming makes
the case for efficiency and solar energy even more compelling.
Bringing about the solar age is an imperative.
1. The Vision of Soft Energy Paths-Theoil embargo by the
Organization of Petroleum Exporting Countries (OPEC) in 1973
and 1974 was the watershed event that spurred widespread
interest in solar energy and energy efficiency.' One of the early
formulations of an energy development scenario based on energy
efficiency and a variety of solar energy technologies was advanced by Amory Lovins in his 1977 book Soft Energy Paths.
According to Lovins's formulation, "soft" energy technologies
(including energy efficiency and small-scale renewable energy
systems) are soft in the sense that they are flexible, resilient,
sustainable, and environmentally benign. Lovins contrasts these
technologies to conventional or "hard"energy technologies, which
are both hard on the environment and hard (impossible) to
sustain over the long term.'
Since the OPEC embargo, proponents of energy efficiency and
renewable energy technologies have achieved a great deal of
technological progress, and energy consumers have put much
of this progress to use. For instance, in the United States alone
between 1973 and 1985, energy efficiency improved twenty-three
percent. 6 Lovins and others continue to articulate their visions
of the "soft energy" scenario. 2 7 Soft energy technologies provide

254. AMORY B. LoviNs, SoFT ENERGY PATHS: TOWARD A DURABLE PEACE 6 (1977).
255. Id. at 26-31, 38.
256. BROWN ETAL.,supra note 251, at 42. One indicator ofthe extent to which energy
efficiency measures have displaced energy consumption since the oil embargo of 1973
is that in the years since the oil embargo, overall energy consumption has remained
almost constant while the economy has expanded by 45%. BROWER, supra note 253, at
12. A study published in 1985 estimated that, as of that date, energy efficiency improvements had contributed to a 50% reduction in imports of foreign oil. H. RICHARD HEEDE
Er AL, THE HIDDEN COSs OF ENERGY: HOW TAXPAYERS SUEmD1z

ENERGY DEVELOPMENT 21

(1985).
257. See, eg., JOSA GOLDEMBERG ET AL, ENERGY FORA SUSTAINABL WORLD (1987), AMORY
B. LoviNs & L HuNTER LovINs, BRitiE PowER ENERGY STRATEGY FOR NATIONAL SECuRrrY
(1982); Arnold P. Fickett et al., Efficient Use of Electricity, SCI. AM., Sept. 1990, at 65.
The Rocky Mountain Institute estimates that 75% of electricity consumption in the
United States could be eliminated through cost-effective energy efficiency improvements.
Fickett et al., supra,at 66.
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a way to avoid the kinds of environmental damage caused by
conventional energy development, such as air and water
pollution and acid rain.' Accordingly, a number of environmental groups have taken leading roles in promoting and publicizing
the soft energy approach.259
In the late 1970s, the United States federal government
supported energy efficiency and renewable energy development,
but in the 1980s the Reagan Administration drastically reduced
that support. 26 0

Furthermore, massive federal subsidies for

nuclear power and fossil fuels were maintained or increased
during the Reagan years,"6' distorting the marketplace in which
soft energy technologies must compete. One federal agency, the
Solar Energy and Energy Conservation Bank, demonstrated the
economic potential of soft energy and, as its reward, was

258. Renewable energy technologies do cause some adverse environmental impacts,
but the impacts are generally of a different order of magnitude than those caused by
conventional energy development. See MEADOWS ETAL., supranote 6, at 76-77. Although
the nuclear power industry has carried out a public relations campaign for years to try
to convince the public that nuclear power is the solution to global warming and dependence on foreign oil, nuclear power cannot make a significant additional contribution
to meeting U.S. energy demand for at least ten to fifteen years, because it takes that
long to build nuclear plants and bring them on line. No nuclear power plants have been
ordered by power companies since 1978. BROWER, supranote 253, at 14-15. In addition,
cost, risk, and public opposition have combined to render nuclear power irrelevant to
the energy future of the United States. Id. at 14-17; see also ANDERSON, supranote 252,
at 16-21 (arguing that operational and environmental problems will limit the extent
to which nuclear power can alleviate increased use of fossil fuels in the LDCs). The
problem of what to do with nuclear waste, however, will be a long-lasting legacy of our
experiment with nuclear power. See WORLDWATCH INST., supra note 233, at 46-65.
259. Support of solar energy and energy efficiency has been long-standing policy for
many environmental groups in litigation, legislative advocacy, and educational activities.
For example, Friends of the Earth holds the copyright for Amory Lovins's book Soft
Energy Paths. LOVINS, supra note 254, at iv. In 1984, the National Audobon Society
published a comprehensive energy plan entitled The Audobon Energy Plan. See Jan
Beyea & Frank P. Grad, OpeningNote-NationalAudobon Society, 11 COLUM. J. ENVTL.

L. 251, 251 (1986). The Sierra Club has published several books on solar and renewable
energy technologies, including Bioshelters, Ocean Arks, City Farming,and More Other
Homes and Garbage. JIM LRCKIE ET AL, MORE OTHnR HOMEs AND GARBAGE: DESIGNS FOR
SELF-SuFFICIENT LIVING at ii (1981); TODD & TODD, supra note 233, at copyright page.

260. See BROWER, supra note 253, at 75-76; LOVINS & LOVINS, supra note 257, at
293-98.
261. Heede reports that nuclear power received federal subsidies totalling $15.56
billion in fiscal year 1984, while subsidies for fossil fuels (coal, oil, natural gas, and fossil
fuel electric power) totalled more than $20 billion. See HEEDE ET AL., supranote 256, at
9-14. Total subsidies for solar and other renewable energy sources (not counting
hydropower) amounted to $1.7 billion in fiscal year 1984, while the total subsidies for
energy efficiency were $864 million. Id. at 2; see also BROWER, supra note 253, at 76
(citing a study indicating that over 90% of government subsidies in 1984 supported
traditional energy technologies as compared to 4% for emerging renewable energy
technologies).
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effectively abolished." 2 Only one power generation technology,
large-scale wind power, managed to achieve substantial commercialization. 6 3
In the late 1980s, as people became aware of the problem of
global warming, the soft energy approach began to creep back
into the public dialogue. Global warming, after all, is largely
caused by the emission of carbon dioxide from the combustion
of fossil fuels, and the soft energy approach seeks to displace the
use of fossil fuels. 2 4 Although the Bush Administration asserted
that measures to limit the emissions of greenhouse gases would
2
adversely
affect
theshows
Unitedthat
States
substantial
body
of analytical
work
sucheconomy,"
assertions aare
unfounded.

262. The Solar Energy and Energy Conservation Bank (Solar Bank) was established
by Title V of the Energy Security Act of 1980. See 12 U.S.C. §§ 3601-3620 (1988). The
Solar Bank was intended to complement federal policies which promote energy efficiency.
and solar energy through tax credits by providing subsidized loans to low- and moderateincome households which generally do not benefit from tax credits. Steven E. Ferry,
Solar Banking: ConstructingNew Solutions to the UrbanEnergy Crisis, 18 HARV. J. ON
LEGIS. 483, 501-08 (1981). The incoming Reagan administration sought to rescind the
appropriated funds, and the Solar Bank did not become functional until after the settlement of a lawsuit which charged the administration with improperly impounding funds.
See Dabney v. Reagan, 542 F. Supp. 756, 768 (S.D.N.Y. 1982) (ordering the defendants
to expedite all Bank implementation activities and to make funds available for
disbursement as quickly as good faith discharge of defendants' responsibilities under
the Act would permit). In its final annual report to Congress for fiscal year 1987, the
Solar Bank reported that it had provided subsidies for investments that would save the
equivalent of 121,100 barrels of oil per year (or 2.4 million barrels over the assumed 20year useful life of each investment) at a cost to the federal treasury of $4.25 per barrel.
See SOLAR ENERGY AN ENERGY CONSERVATION BANK, ANNUAL REPORT TO CONGFRSS 6 (1987).
Over the course of its existence, the Solar Bank disbursed about $80 million to subsidize
investment in energy efficiency and solar energy. Id. at 11. It is tempting to speculate
how much energy could have been saved if the Solar Bank had been allowed to operate
at the $1 billion plus annual level of funding originally authorized. See Solar Energy
and Energy Conservation Bank Act, Pub. L. No. 96-294, § 522, 94 Stat. 719, 737 (1980).
Saving energy this way means paying workers to reduce the operating costs of low- and
moderate-income housing, rather than sending soldiers to the Middle East to defend
our access to oil.
263. See BROWER, supra note 253, at 45-52. Large wind-turbine power plants provide
about one percent of California's total electricity demand, and the cost per kilowatt-hour
(reported to be seven to nine cents) is competitive, or nearly competitive, in most U.S.
electricity markets. Id. at 45. Wind power has the potential to meet about 20% of total
U.S. electricity demand. Id. However, as a result of the drastic decline in federal
support during the Reagan administration, the world market for wind turbine power
plants is "increasingly dominated by foreign, particularly Danish, manufacturers." Id.

at 46.
264. See supra notes 255-59 and accompanying text.
265. John Newhouse, The DiplomaticRound, NEW YORKER, June 1, 1992, at 64,69-70.
266. Id. at 70 (noting the Bush Administration's release of an interagency study"that
confirmed what green groups, and Reilly's E.P.A. as well, had argued for some time:
capping CO 2 emissions at 1990 levels would have little, if any, effect on the American
economy"). Several of the references cited earlier in this Article are part of the literature
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Indeed, the economic benefits of soft energy paths compare
favorably to those of hard energy paths.267 A body of literature
based on Third World experiences suggests that soft energy
paths also can lead to substantial economic benefits for the
LDCs, particularly in rural areas where soft energy paths may
be the only viable option.'
The literature also suggests that
we must reconsider conventional ways of thinking about energy
because the institutional frameworks that have been developed
for conventional energy technologies are often inappropriate for
soft energy technologies."9 The time has come for political
leaders to realize that soft energy paths are not only the key to
dealing with global warming, but are also part of the only viable
long-term strategy for economic recovery in the United States
and other industrialized countries and for economic development
in the Third World.
2. Conventional Energy and Indigenous Peoples-Forthe

dominant societies of the United States and other industrialized
and less developed countries, the failure of political leaders to
see the sunlight and to embrace the vision of soft energy paths
has resulted in missed opportunities. The results for indigenous
peoples have been tragic. Mining for nonrenewable energy
resources such as coal and uranium has wreaked environmental
damage in the homelands of indigenous peoples in the southwest
and northern plains in the United States, as well as in northwestern Canada, Australia, and South America. 7 ° The adverse
demonstrating that economicwell-being does not depend upon consumption of fossil fuels.
See, e.g., BROWN ET AL., supra note 6; MEADOWS ET AL., supranote 6; WORLDWATCH INST.,
supranote 233; see also SOLAR RESEARCH ENERGY INSTITUTE, A NEW PROSPERITY: BUILDING
A SUSTAINABLE ENERGY FUTURE (1981).
267. Seegenerally CHRITOPHERFLAVIN & NICHOLAS LENSSEN, BEYOND THE PEROLEUM
AGE: DESIGNING A SOLAR ECONOMY 100 (Worldwatch Paper No. 100, 1990); LOVINS &
LOVINS, supra note 257, at 305-09.
268. See, eg., ANDERSON, supra note 252, at 11-12; JOSe GOLDEMBERG Sr AL., ENERGY
FOR DEVELOPMENT 29-44 (1987); GOLDENBERG ET AL., supra note 257.
269. See BAUM & TOLBERT, supra note 211, at 149-52 (noting that decisions on energy
investments must take into consideration interrelationships with policies and trends
elsewhere in the economy and noting that decentralized, renewable energy systems tend
to be more appropriate for meeting the needs of rural communities in the LDCs); see
also ENERGY ISSUES AND OPTIONS, supra note 253, at 211-18 (discussing strategies for
decentralized rural electrification).
270. See GLOBAL QuEsr, supra note 17, at 43-50; see also NATIVE AMERICANS AND ENERGY
DEVELOPMENT II (Joseph G. Jorgensen ed., 1978) (discussing the effects, past and future,
of extraction of energy resources on native lands); Ward Churchill & Winona LaDuke,
Native North America: The PoliticalEconomy ofRadioactiveColonialism,in THE STATE
OF NATIVE AMERICA, supranote 61, at 241,255-62 and references cited therein (showing
that the financial profits American Indians have yielded from development of uranium
resources have been more than offset by health risks and contamination); Winona
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environmental impacts of mining, especially surface mining,
affect indigenous peoples in a variety of ways, many of which
should be obvious given the cultural and spiritual ties that
indigenous peoples have with the land. Impacts of nonrenewable
energy development are not limited to mining. Oil extraction
in the Amazon, which is accompanied by roads, oil spills, and
disease-bearing outsiders, has caused the destruction of some
indigenous peoples and threatens to destroy others."' Oil and
gas exploration and extraction in northern Canada and Alaska
have caused damage to wildlife habitats and have opened up
areas of the north to "sport hunters" who have recklessly
depleted wildlife populations. 2
A number of Alaska native
villages suffered devastating impacts from the Exxon Valdez oil
spill. 27 3 Moreover, some indigenous peoples believe that the
extraction of petroleum causes harm to the Earth itself and
interferes with their duty to protect the Earth.7
LaDuke, Indigenous EnvironmentalPerspectives: A North American Primer,AKWE:KON
J., Summer 1992, at 52. While it contains a substantial amount of information on the
extraction of resources from Indian country, the Churchill and LaDuke article also
contains misstatements regarding the Indian Reorganization Act of 1934, including the
assertion that under that Act "the United States imposed a system of 'tribal council'
governments on each reservation" and the assertion that IRA tribal councils are
recognized by the federal government "as the sole governing body ofIndian reservations."
Churchill & LaDuke, supra,at 244. These assertions are simply not true; a substantial
number of tribes that are not organized under the IRA are nevertheless recognized as
possessing inherent sovereignty. See supra note 109 and accompanying text.
271. See generallyJUDITH KIHERIJNG ET AL., AMAZON CRUDE (1991) (describing the
catastrophic effects of oil development on the rain forests in Ecuador and on the
indigenous peoples who inhabit those forests); see also Robert F. Kennedy, Jr., Amazon
Sabotage, WASH. POST, Aug. 24, 1992, at A17 (recounting unfortunate cases where
American corporations operatingin the rain forests have withdrawn from projects subject
to pressure from environmentalists, only to be replaced by less conscientious
competitors).
272. See BRODY, supra note 18, at 230-37 (documenting that seismic lines and pipeline
rights-of-way have opened territory that previously was inaccessible to non-Indian "sport"
hunters and that, in one area so opened, non-Indian sport hunters killed four times as
many moose in a two-month hunting season as Indian subsistence hunters killed in a
whole year); see also Ominayak v. Canada,U.N. GAOR, 45th Sess., Supp. No. 40, Annex
IX, at 2-4, U.N. Doc A/45/40 (1990) (documenting the destruction of the Lubicon Lake
Band's traditional hunting and trapping economy as a result of oil and gas exploration
and extraction).
273. Casey Bukro, GreatestOil Spill -How TerribleWas It?, Cm1. TRIB., July 14,1991,
at 1, 14; Larry B. Stammer, In Alaska After Spill, Life Feels out of Kilter, L.A. TIMES,
Aug. 10, 1989, at 1, 14; Governments Reach Second Settlement with Exxon in Valdez
Spill, N.Y. TIMES, Sept. 30, 1991, at 11.
274. See EREIRA, supra note 18, at 197, 215-16 ("The Earth feels. They take out
petrol, it feels pain there."). The Kogi are convinced that the world is growing warmer
because the snows on the peaks of their mountains have melted significantly in the last
ten years and the tundra has dried out. Id. at 217-19, 223-27. If indeed these effects
are caused by global warming, this demonstrates that even though an indigenous people
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In the United States, nonrenewable energy resource extraction
in Indian country has yielded significant benefits for some tribes,
such as substantial revenues for those tribes whose lands hold
oil and gas. 5 But these resources have proven to be mixed
blessings. Since the early twentieth century, the terms of extraction often have been exploitative, and the monetary rewards are
For example, the
accompanied by cultural disruption. 27'
presence of coal on tribal lands has resulted in deep divisions
within some tribes. 7 In the past two decades, however, many
tribes engaged in extraction of their resources have succeeded
in improving the terms of their deals and in building their
regulatory capabilities,27 spartly by working together through the
Council of Energy Resource Tribes.2 7 9 Despite some success,

tribes have given very little attention to the soft energy
approach.
Tribes in the United States, at least today, have the right to
decide for themselves whether resources will be extracted from
their lands.'
In much of the world, however, indigenous
peoples either lack legal recognition of their territories or
national governments claim absolute ownership of subsurface

remains isolated and does not allow extraction within its territory, it still can suffer from
extraction and consumption of fossil fuels in the outside world. Moreover, the Kogi
believe they have a sacred duty to protect the Earth. Id. at 58-61. Because their ability
to fulfill their duty is being impaired by activities outside their territory, the Kogi
allowed the British Broadcasting System to make a film to carry their message to the
outside world. Id. at 112-14, 143-44. Regarding the beliefs of indigenous peoples about
responsibility for preserving the natural world, see SUZUKI & KNUDTSON, supranote 1,
at 195-249.
275. See generally MARJANE AMBLER, BREAKING THE IRON BONDS: INDIAN CONTROL OF
ENERGY DEVELOPMENT (1990) (discussing efforts to increase tribal control over energy
development); Margaret A. Swimmer, Indian Tribes: Self-Determination Through
Effective Management of NaturalResources, 17 TULSA L.J. 507 (1982) (describing the
history of mineral development on Indian lands and the enhanced value of these
resources given contemporary developments).
276. See S. REP. No. 216, 101st Cong., 1st Sess 105-29,140 (1989) (documentingtheft
of Indian oil and gas resources in recent years and noting that the Secretary of the
Interior had advised the Senate of similar problems more than 80 years earlier);
Churchill & LaDuke, supra note 270, at 241, 247-62.
277. See, e.g., Lomayaktewa v. Hathaway, 520 F.2d 1324, 1327 (9th Cir. 1975)
(holding that 62 dissident traditional Hopis cannot sue to void a lease made by the Hopi
Tribe to a coal mining company without joining the Tribe in the lawsuit), cert. denied,
425 U.S. 903 (1976); see also Richard 0. Clemmer, Effects of the Energy Economy on
Pueblo Peoples, in NATIVE AMERICANS AND ENERGY DEVELOPMENT II, supranote 270, at
79, 84-85.
278. See generally AMBLER, supra note 275.
279. See Swimmer, supra note 275, at 521-30.
280. See COHEN, supra note 5, at 531-38.
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resources. In these places, governments and transnational
corporations scarcely bother to consult with indigenous peoples
or, if they do, consultation tends to be based on the premise that
the resources will be extracted."s Some tribes in the United
States face essentially the same situation with respect to
resources that are not within official tribal jurisdiction. 2
Extraction of nonrenewable resources is not the only kind of
energy development that inflicts suffering and destruction on
indigenous peoples. Large-scale hydroelectric dams have inflicted
great damage too. Although dams usually are considered
renewable sources of energy because they derive power from the
hydrologic cycle, when their scale is such that they cause extensive environmental destruction, they should not be treated as
part of the soft energy approach. Indeed, for indigenous peoples,
dam projects may be the most devastating kind of energy development. Examples abound. The dams and reservoirs on the upper
Missouri River in the United States flooded fertile river bottom
lands on five Indian reservations, destroying subsistence agricultural economies and cutting the hearts out of tribal communitiesY 3 The dams in the Columbia River basin in the Pacific
northwest may cause the extinction of several species of salmon,
fish that are central to the economies and religions of tribes in
Examples are not limited to the United States.
that region.'

281. See HANNUM, supra note 28, at 465-66 (noting that many states assert
ownership over all subsoil resources, even where private ownership of land is recognized).
282. One such example is the Gwich'in Indians in Alaska, whose way of life depends
upon the Porcupine Caribou herd which has its calving grounds in what is now the Arctic
National Wildlife Refuge. The interests of the Gwich'in have been raised in the congressional debate over whether or not to allow oil drilling in the Arctic Refuge. See 137 CONG.
REC. S14232 (daily ed. Oct. 2, 1991) (statement of Sen. Wellstone). The Gwich'in have
tried to make Congress see this as a human rights issue. See Arctic National Wildlife
Refuge, PartII: Hearings on Several ProposalsBefore the Subcomm. on Fisheries and
Wildlife Conservation and the Environment of the House Comm. on Merchant Marine
and Fisheries,102d Cong., 1st Sess. 29 (1991) (statement of Sarah James, Chairperson,
Gwich'in Steering Committee) ("This is not just an environmental issue ....It is about
survival of an ancient culture that depends on the caribou. It is about our basic tribal
and human rights to continue our way of life."). The record of the debate in the First
Session of the 102nd Congress indicates substantial concern for the interests of the
Gwich'in. See 137 CONG. REC. S14232 (daily ed. Oct 2, 1991).
283. See generally MICHAEL L.LAWSON, DAMMED INDIANS: THE PICK-SLOAN PLAN AND
THE MissouRI RIvER Sioux, 1944-1980 (1982) (documentingthe destruction wreaked on
the Sioux by the Missouri River dams).
284. See Peter Korn, The Salmon's Last Run, AMICUS J., Fall 1991, at 30,31. Indian
off-reservation treaty rights to fish have been upheld by the Supreme Court. See Washington v. Washington State Commercial Passenger Fishing Vessel Ass'n, 443 U.S. 658, 674-85
(1979). Obviously, these rights will be worth very little if the salmon become extinct.
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Hydroelectric megaprojects currently threaten indigenous peoples
in many parts of the world.' In some cases, indigenous peoples
and their supporters have mounted international campaigns to
stop such projects. For example, Kayapo Indian leaders and their
allies succeeded in persuading the World Bank to withdraw its
support for a series of dams on the Xingu River in the Brazilian
Amazon.2 6
3. A True Story: James Bay II and the Crees of Quebec-Another
current example, the James Bay hydroelectric project in Northern
Quebec, demonstrates that aggressively promoting soft energy
paths in the United States can be a key component of a realistic
strategy to stop such megaprojects. 7 In the 1970s, the province
of Quebec and its government-owned electric power authority,
Hydro-Quebec, constructed Phase I of the James Bay project.
Construction proceeded over the opposition of the Crees of Quebec,
who continue to carry on their ancient subsistence economy based
on hunting, fishing, and trapping.' Although the Crees were
not able to stop Phase I, their resistance did result in the execution
of the James Bay and Northern Quebec Agreement in 1975,2 9
which the Crees understood to give them a substantial role in
determining the course of further development in their traditional
homeland.2" Phase I, also known as the La Grande Project, is
285. See generally GLOBAL QUEST, supranote 17, at 50-58. Most of the people now
living in the area to be submerged by the Sardar Sarovar megaproject are tribal people.
MORSE & BERGER, supra note 218, at xii.
286. BARBARA J. CUMMINGS, DAM THE RIVER, DAMN THE PEOPLE: DEVELOPMENT AND
RESISTANCE IN AMAZONIAN BRAZIL (1990); see also Terry Turner, The World Struggle to
Save James Bay, NORTHEAST INDIAN Q., Winter 1991, at 55,55-57 (describing how Kayapo
leaders learned the details of the Brazilian government's plans to dam the Xingu River
by going to the World Bank in Washington, D.C., and how they organized an international
meeting at the site where the first of the proposed dams was to be built, resulting in
the World Bank's decision not to provide the loan).
287. The discussion of the James Bay project in the following paragraphs draws on
my experience as a member of an international task force organized by the Grand Council
of Crees of Quebec, the Sierra Club, and other organizations to stop James Bay II.
288. SeeSFAN McCuraoN, EliRiClVFE ThE S10Ev OF THE JAMES BAY PR(JEr 29-61
(1991); see also Andrd Picard,JamesBay II, AMICUS J., Fall 1990, at 10,10-16 (describing
the devastating effect that the expansive James Bay hydroelectric development has had
on Cree culture).
289. The agreement was signed on November 11, 1975, by the Cree, the Inuit, the
governments of Quebec and Canada, Hydro-Quebec, and others. The Agreement was
ratified by both federal legislation, see James Bay and Northern Quebec Native Claims
Settlement Act, ch. 32, 1976-77 S.C. 879 (Can.), and provincial legislation, see An Act
Approving the Agreement Concerning James Bay and Northern Quebec, ch. 46, 1976
S.Q. 267 (Que.).
290. See MCCUTCHEON, supranote 288, at 55-61; see also William S. Grodinsky, The
James Bay and Northern Quebec Agreement, NORTHEAST INDIAN Q., Winter 1991, at 48,
48-51 (explaining the environmental review process provided for in the James Bay and
Northern Quebec Agreement).
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a complex of dams, reservoirs, and diversion structures through
which several major rivers are diverted into the La Grande River,
which flows into James Bay."9 By drastically changing the wildlife
habitat and destroying much of the riparian habitat, Phase I has
devastated the Cree communities of that region.' Communities
that have lost most of their hunting territories now depend on
food from the south, and with the loss of the resource base that
supports their way of life, the people of these communities are
unable to carry on their culture and religion and to transmit them
to their children.293

An additional impact that has received some international
attention is the mercury contamination of fish caused by the
reservoirs.' For the Crees of Quebec, fish provide the primary
source of food for several months of each year.295 Now that the
fish are contaminated, the people have been deprived of this
source of subsistence, and a substantial number of people in the
affected communities have high levels of mercury in their bodies
and show symptoms of mercury poisoning. 29 Arguably, this
impact in itself violates the first article common to the two
International Human Rights Covenants and, if done
297 with specific
intent, would violate the Genocide Convention.
291. The four rivers diverted by the La Grande Project are the Eastmain, the Opinaca,
the Little Opinaca, and the Caniapiscau, the last of which formerly flowed northeast
into Ungava Bay. Jean-Franqois Rougerie, James Bay Development Project,3 CANADIAN
WATER WATCH 56, 56 (1990). Reports of the aggregate area of the reservoirs created by
the La Grande Project vary. Compare MCCUTCHEON, supranote 288, at 3 (giving a figure
of 10,000 kM2) with Rougerie, supra,at 56 (giving a figure of 11,335 km2 ). Sources state
that when the La Grande Project is completed in the mid-1990s, it will have an installed
generating capacity of over 14,000 megawatts. See, e.g., MCCUTCHEON, supra note 288,
at 4.
292. See McCCUCHEON, supra note 288, at 96-131; see also Matthew Coon-Come, Where
Can You Buy a River?, NORTHEAST INDIAN Q., Winter 1991, at 6, 7-11; Stephen Hazell,
EnvironmentalImpacts of Hydro-Development in the James Bay Region, NORTHEAST INDIAN
Q., Winter 1991, at 20, 21-24.
293. See MCCUTCHEON, supra note 288, at 116-31; see also Coon-Come, supra note
292, at 7-11 ; Paul A. Kettl, Suicide and Homicide: The Other Costs of Development,
NORTHEAST INDIAN Q., Winter, 1991, at 58, 60.
294. See Mary Fadden, The Hazardsof Methylmercury, NORTHEAST INDIAN Q., Winter
1991, at 25, 25-29 (discussing the sources and effects of mercury).
295. MCCUTCHEON,supra note 288, at 110 (noting that fish accounted for one-quarter
of the total food consumption for the Crees of the village of Chisasibi on the La Grande
River); see also David Masty, Sr., Traditional Use of Fish and Other Resources of the
GreatWhale River Region,NORTHEAST INDIAN Q., Winter 1991, at 12,13-14 (stating that
fish is still the Crees' staple diet and describing their many uses for fish parts).
296. MCCUTCHEON, supra note 288, at 110 (noting that in 1984, two-thirds of Chisasibi
Crees had concentrations of mercury in their bodies higher than the maximum level
considered acceptable); Picard, supra note 288, at 12-13.
297. Depriving the Crees of their means of subsistence violates the common first article
of the Human Rights Covenants. See supranotes 46-47,54. If done with specific intent,
inflicting serious bodily harm to the Crees through mercury poisoning would violate the
Genocide Convenion. See supra note 101 and accompanying text. In my view, if Hydro-Quebec
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Such are the impacts of James Bay Phase I. Phase II of the
James Bay project would consist of two complexes of dams, reservoirs, and diversion structures, one complex to the north of the
La Grande Project, the Great Whale Project, and one complex
to the south, the Nottaway-Broadback-Rupert Project. 298 Great
Whale, which Hydro-Quebec plans to build first, would add about
3000 megawatts to Hydro-Quebec's generating capacity, more
than half of which would be for export to the United States,
including a block of 1000 megawatts for a contract with the New
York Power Authority.2
In the region of the Great Whale River, the traditional
homeland of the Crees overlaps with the traditional homeland
of the Inuit, and the leaders of Inuit communities that would be
directly affected by the Project have joined the Crees in their
opposition. z° If the Great Whale Project and the NottawayBroadback-Rupert Project are built, every single Cree community
in Quebec would be adversely affected; most would be devastated. 3°

were to proceed with Phase II of the James Bay project without adequately dealing with
the mercury poisoning problem, this would indicate a lack of concern for the consequences
of its actions that should be sufficient to establish specific intent to commit genocide.
Furthermore, mercury poisoning is but one aspect of the ways in which the Cree communities
directly affected by James Bay I have been deprived of the wildlife resources on which
their way of life depends.
298. Picard, supra note 288, at 10. The Great Whale Project, which is planned for
the area to the north of the La Grande Project, would have an installed generating capacity
of 3060 megawatts, while the Nottoway-Broadback-Rupert (NBR) Project, which is planned
for the area south of the La Grande Project, would have an installed capacity of 8400
megawatts. Id. Both of these projects are complexes of dams, reservoirs, and diversion
structures. If both Great Whale and NBR are built, then every major river flowing from
Quebec into James Bay and Hudson Bay (except for the Harricana River at the southern
end of James Bay) will have been transformed for power generation-all of the watersheds
in an area half the size of Texas, or two-thirds the size of France, will have been changed.
MCCUTCHEON, supra note 288, at 4.
299. MCCUTCHEON, supra note 288, at 138.
300. Id. at 154.
301. This statement is based on conversations with Cree representatives and staff.

Cree communities in Quebec are located on (or centered around) rivers and other bodies
of water, and all of the watersheds would be changed, causing a variety of impacts on
the wildlife on which the Cree culture depends. Because all of the Cree communities
in northern Quebec would suffer severe direct adverse effects, it could be argued that
James Bay II is intended to destroy the Crees of Quebec as a viable entity and thus,
that proceeding with the project would constitute genocide. See S. EXEC. REP. NO. 2,supra
note 98, at 22, 28, reprinted in I.L.M. at 772 (discussing adverse effects). Regardless
of whether specific intent could be established, it is hard to imagine how James Bay II
could be carried out without resulting in cultural genocide. See supra note 297 and accompanying text. Even ifJames Bay II is stopped, there will be lasting adverse impacts,
such as the destruction of wildlife habitat in Cree hunting territories caused by clear-cutting
in anticipation of the project. See Coon-Come, supra note 293, at 8.
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The Crees know that their way of life is at stake, and they have
mounted an all-out campaign to stop James Bay II at the Great
Whale River.3 °2
The campaign has proceeded along several fronts. First, the
Crees have used the Canadian courts to try to protect their rights,
including the right under the James Bay and Northern Quebec
Agreement to have a role in the environmental review of the
Great Whale project before construction starts.3 ° In addition
to legal challenges, the Crees of Quebec, with support from a
number of environmental and public interest organizations
throughout Canada and the United States, have taken their case
to the court of public opinion. 3 ' From the summer of 1991 until
the spring of 1992, those involved in the public relations campaign
focused much of their efforts on seeking the cancellation of the
contract between Hydro-Quebec and the New York Power
Authority. This public relations campaign challenged many
aspects of the project, from the human rights of the Cree and
Inuit peoples to the impacts on migratory birds and endangered
species. Those involved in this struggle recognized, however, that
the bottom line in canceling the New York contract was
convincing public officials that soft energy paths can provide for
New York's energy needs more quickly and more cheaply than
importing power from the North and can create jobs in New York
as well.3" 5 In March 1992, Governor Cuomo announced the
cancellation of the contract for just these reasons. 3° HydroQuebec has announced the intention to build the Great Whale
project nevertheless.3 7
302.

See, e.g., William Claiborne, Quebec, Indians Wage PublicRelations .War,WASH.

POST, Nov. 28, 1991, at A63. (discussing the publication of full-page protest advertisements
in the New York Times paid for by sympathetic U.S. environmental groups, including
Greenpeace, the Sierra Club, and the National Audobon Society).
303. See, eg., Cree Regional Authority v. Canada (Federal Administrator), 84 D.L.R.4th
51 (1991) (Can.) (holding that the federal administrator under the James Bay and
Northern Quebec Agreement (JNBQ) has a nondiscretionary duty to carry out an independent federal environmental review of the proposed Great Whale Project and that a
combined federal-provincial environmental review was not permissible under the JNBQ
Agreement where the Cree Regional Authority had not agreed); Cree Regional Authority
v. Canada (Federal Administrator), 81 D.L.R.4th 659 (1991), affirming 2 Can. Native
L. Rep. 41 (1991) (holding that the JBNQ Agreement is a legislated contract deriving
its legal force from the federal and provincial laws that ratified it).
304. See, e.g., Claiborne, supra note 302, at A63.
305.

See Ian Goodman, ElectricityImports from Quebec: The Currentand Historical

Context, NORTHEAST INDIAN Q., Winter 1991, at 43, 46-47.
306.

Sam H. Verhovek, Cuomo, CitingEconomic Issues, Cancels Quebec Power Contract,

N.Y. TIMES, Mar. 28, 1992, § 1, at 1.
307. Id. An environmental impact review of the Great Whale Project is currently
underway. See James Bay: OpenLetters to Members ofNRDC, AMICUS J., Winter 1993,

at 47-50.
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If the Crees had a meaningful right to self-determination under
international law, even if that right were limited to internal selfdetermination, 8 they would not have to engage in such a campaign to persuade United States citizens to adopt an energy
strategy that ultimately serves their best interests anyway. Rather, the Crees would be able to "just say no." 3° But this is the
real world, and defending the human rights ofindigenous peoples
means that people in dominant societies must be persuaded that
their interests and the interests of indigenous peoples are not
mutually exclusive, but rather that both can be best served by
choosing soft energy paths.
IV. REALIZING THE SoFT ENERGY VISION
For many reasons, choosing soft energy paths over hard energy
paths will serve the interests of most people in the United States
economy and worldwide. Hard-path technologies are very capital
intensive, while soft-path technologies are much more labor intensive. 310 Thus, soft paths lead to more employment. Soft paths

also tend to cost less, as do energy efficiency measures, especially
when cost accounting is done on a life-cycle basis where the
typically high initial costs are offset by savings from low operating
costs later." Accordingly, over the past two decades, soft paths
have added much more to new "supplies" of end-use energy in
the United States economy than have hard paths, despite massive
subsidies for hard paths.3 2 Because soft-path technologies use
locally available resources and employ people to do work in local
economies, investments in soft paths pump money into local
economies while hard-path spending drains money away to other
regions and other countries.313 Money that stays home can be
reinvested in other sectors of the economy. Moreover, because
soft-path supplies tend to be less capital intensive than hard path

308. See supra notes 78-94 and accompanying text.
309. My use of this expression from the campaign against drug abuse is intended
to suggest that the destruction of the natural world to produce energy for human
consumption can be seen as a form of addictive behavior. See GORE, supra note 8, at
222-24.
310. See BROWN ET AL., supra note 6, at 44-47, 61-63.
311. Id. at 36-47.
312. See supranotes 256-69 and accompanying text. In 1983, wood provided 5.5%
of total end-use energy supply in the United States. This was greater than the contribution of nuclear power despite more than $40 billion in federal subsidies to nuclear power
during the period from 1948 through 1980. HEEDE ET AL., supra note 256, at 9, 17.
313. See LOVINS & LOVINS, supra note 257, at 305-07.
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supply options, choosing soft paths means that a larger portion
of the total capital available for investment can be invested in
other sectors.3 14
These attributes of soft energy paths apply equally to industrialized countries and to the LDCs. The economies of most
industrialized countries are more energy efficient than that of
the United States; some analysts have concluded that energy
efficiency is a major factor in the global competitiveness of the
Japanese. 315 A substantial body of literature indicates that there
is a vast potential for energy efficiency improvements in the
LDCs 316 and for the use of soft energy supply options, especially
decentralized, renewable energy systems, in rural areas.3 17 A
study published by the United Nations has concluded that, for
rural areas in the LDCs, the use of decentralized, renewable,
stand-alone energy systems is the most realistic strategy to
achieve rural electrification.3 1" This study also found that the
practical effect of choosing a strategy for rural electrification
based on extending transmission lines from centralized power
plants will be that most rural communities in the LDCs that do
not have electricity will never be connected to a power grid.3 19
One should bear in mind, of course, that the traditional homelands of most of the world's indigenous peoples are located in
rural areas of the LDCs.
Through a decade in which the Executive Branch of the United
States government has been controlled by administrations that
have demonstrated indifference and hostility toward soft-path
options, the United States economy nevertheless has made
substantial progress along several of the soft paths.3 2 ° Progress
also has been achieved in the LDCs, some of which have adopted
innovative programs to spur decentralized, renewable, energy

314. BROWN ETAL.,supra note 251, at43; LOVINS &LOVINS,supra note 257, at43-45.
Although the United States has become more efficient in its energy consumption, relative
to Japan it wastes about $200 billion a year on energy inefficiency-money that might
otherwise be invested in other sectors of the economy. BROWN ET AL., supra note 251, at
43.
315. BROWN ET AL., supranote 251, at 42-43.'In 1986, the United States spent about
10% of its GNP on energy while Japan spent about 4% of its GNP on energy. Id. at 43.
In 1985, the U.S. economy consumed 27.5 megajoules of energyper dollar output of GNP,
compared to 13.1 for Japan and figures of less than 20 for several other industrialized
economies. Id. at 42.
316. See, eg., BROWN rr AL, supra note 6, at 43-44; JUUIE VANDOMELEN, POWER TO SPARE
THE WORLD BANK AND ELECTRICrrY CONSERVATION (1988).
317. See generally ENERGY ISSUES AND OPTIONS, supra note 253, at 125-216 (discussing
the use of renewable energy systems in rural areas of the LDCs).
318. Id. at 143-44.
319. Id.
320. See supra notes 254-69 and accompanying text.
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development.12 ' Analysts have recommended a variety of ways
to speed up this progress.3 22 This part of the Article focuses on
ways in which tribal governments could use their governmental
powers to help people in Indian country choose soft energy paths
and, drawing on experiences of the LDCs, suggests some ways
in which tribal governments in this country could help to make
soft energy paths viable choices for indigenous peoples and other
rural communities in the LDCs.
A. CriticalNeeds
In the United States and other industrialized countries,
purchases of end-use energy benefits are made in markets that
are heavily distorted by subsidies and regulation.3" Governmental institutions for regulating electricity evolved in tandem with
the technologies of centralized power generation and transmission
at a time when electric power was treated as a "natural
monopoly." As a result, many of these institutions have been
slow to respond to the range of possibilities offered by new
technologies.3" Unfortunately, the LDCs have borrowed many
aspects of the industrialized world's institutional framework.
If widespread adoption of soft path options is to be a realistic
possibility in the near term, concerted measures must be taken
to overcome market distortions and to allow purchasers of end-use
energy benefits to make informed decisions while choosing among
a wide range of options.
Based on experiences in many LDCs, the United Nations
Department of Technical Co-operation for Development has
identified four conditions that must be met if widespread adoption
of soft path options is to be possible in the rural areas of the
LDCs: (1) existence of political will; (2) existence and knowledge

321. BROWN ET AL., supra note 251, at 66, 71-72, 74-76, 78.
322. See, e.g., BROWN ET AL., supranote 6, at 11-162; GORE, supra note 8, at 295-360.
Legislation recently enacted by Congress contains a number of measures intended to
promote energy efficiency and renewable energy development. See Energy Policy Act
of 1992, Pub. L. No. 102-486, 106 Stat. 2776 (1992).
323. See BAUM & TOLBMT, supra note 211, at 166-69; WORLD DEVELOPMENT REPORr 1992,
supra note 24, at 114-21.
324. See generally Ralph C. Cavanagh, Least-Cost PlanningImperativesfor Electric
Utilitiesand TheirRegulators,10 HARV. ENVTL. L. REv. 299 (1986) (discussing the breakdown of the regulatory regime and offering suggestions for reconstituting its mission);
Philip R. O'Connor et al., The Transitionto Competition in the Electric Utility Industry,
8 J. ENERGY L. & POL'Y 223 (1988) (arguing that the time has come for a fundamental
reevaluation of the regulatory structure of the electric industry).
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of resources; (3) creation of local technical capacities; and
(4) creation of an appropriate funding system.3 As presented
in this United Nations study, these prerequisites apply to the
use of decentralized renewable energy systems to achieve rural
electrification, but meeting these conditions would also expedite
the widespread adoption of nonelectric, renewable energy systems
and energy efficiency measures. Attention to these conditions
would expedite the widespread adoption of soft energy paths in
Indian country in the United States as well.3 26
1. Political Will-Political will is needed at all levels of
government. Because energy marketplaces are heavily influenced
by governmental policies, policies that promote conventional
energy development will tend to retard soft energy development.3
In the international context, considerations of global equity
influence political will in a perverse way, as many national
leaders in the LDCs tend to utilize the energy technologies-particularly large-scale, centralized power plants-that they
perceive as being favored in the industrialized countries. If
national leaders in industrialized countries were to make soft
energy options the priority at home, perhaps national leaders
in LDCs would give more prominence to soft-path options in their
own energy strategies. Although such national leadership is
important, local political leadership is also critical. In fact, the
movement for sustainable energy development in both the
industrialized world and the Third World is taking place
primarily at the grass-roots level, and tribal leaders in the United
States could play leading roles in this movement.
2. Existence and Knowledge of Resources-To know what
their options are, people must have information both about the
renewable energy resources that exist in their regions - sunlight,
wind, water, biomass-and about the technologies that can be
used to transform a portion of these resources into end-use energy
benefits. The range of options may be quite broad, especially
when energy efficiency measures and passive solar design
techniques are included as part of the mix. Yet while it is
necessary to have information about renewable resources to make
use of them, exhaustive study of the options can delay widespread
adoption of soft-path options. Leaders who choose to promote

325. ENERGY ISSUES AND OPTIONS, supra note 253, at 214-16.
326. A study of Indian country in the United States comparable to Energy Issues and
Options, supra note 253, has not been done, but based on my experience as Solar Bank
Manager for the National Congress of American Indians and Energy Planner for the
Eastern Band of Cherokee Indians, I believe that these conditions should also be
considered to be prerequisites in most of Indian country.
327. See LOVINS, supra note 254, at 25-60.
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soft paths must remember that the soft energy scenario is a mix
of many small-scale and community-scale technologies and energy
efficiency measures. 32 While soft-path investment decisions may
involve opportunity costs, most of these investments should be
seen as incremental steps whose benefits probably will outweigh
the additional benefits that might have been realized through
further analysis.
3. Creation of Local Technical Capacities-Thewidespread
adoption of soft-path options in the LDCs will require technology
transfer on an unprecedented scale. At the same time, however,
the United Nations study concludes that simply selling or giving
Third World communities technology will not be enough; rather,
at least part of the manufacturing capacity and much of the
design and maintenance capacity must be developed in the LDCs
themselves. 3" Although many communities in Indian country
are geographically close to First World centers of technological
expertise, cultural, socioeconomic, and political factors impede
these communities' access to this expertise. For example, some
of the limited federal programs in this country that provide
technical assistance have been administered in ways that largely
exclude Indian communities, by delegating power to state governments. 33 0 Tribal colleges could step in and play a critical role
in making the appropriate expertise accessible in Indian
country.3 1
4. Creation of AppropriateFundingMechanisms-Funding
mechanisms are critical. Energy efficiency measures may have
very short pay-back periods but they do, nevertheless, require
financial outlays. Pay-back periods for renewable energy systems
could range from several years to a decade or two. While such
pay-back periods compare favorably with megaprojects such as
hydroelectric dams and coal-fired and nuclear power plants,
energy consumers who lack disposable income typically do not

328. Id. at 38-39.
329. ENERGY ISSUES AND OPTIONS, supra note 253, at 215,264 (arguing that without
technological expertise on the part of users, the transfer of technology will not solve the
problems of the LDCs).
330. One example is the Energy Extension Service, which was authorized by Title
V of the Energy Research and Development Administration Authorization Act of 1977.
See 42 U.S.C. §§ 7001-7011 (1989); see also 10 C.F.R. § 465 (1992) (implementing
regulations). The Department of Energy Institutional Buildings program (commonly
known as the Schools and Hospitals program) is another example. See 10 C.F.R. § 455
(1992). Neither of these programs includes express provisions for coverage of Indian
communities.
331. See infra notes 349-51 and accompanying text.
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act on the basis of life-cycle costing.3 2 Mechanisms are needed
to make it possible for people to invest in soft-path options instead
of consuming nonrenewable resources. The experiences of the
multilateral development banks demonstrate that financial
institutions are needed at the community level to serve as
financial intermediaries between large institutions accustomed
to financing megaprojects and end-use consumers/investors whose
aggregate needs compare to the cost of megaprojects.'
The Solar
Energy and Energy Conservation Bank, as originally created,
was designed to help meet this need.'
B. Roles for Tribal Leaders in the Soft Energy Vision
Tribal leaders are well situated to fashion strategies to address
these four critical needs. Because of their inherent sovereignty,
tribal governments need not await the enactment of national
legislation to take steps at the reservation level. Tribal leaders
could fashion a wide range of measures to help expedite the
transition to the solar age by drawing on their own experiences
in promoting "economic development" in Indian country and on
experiences from the Third World countries. They must continue
to be mindful of tribal cultural values and use their native
ingenuity and creativity. The remainder of this Article suggests
a few of the possibilities.
One of the most obvious ways to promote sustainable energy
development at the tribal level is to make use of existing federal
assistance programs which, at least on paper, encourage energy
efficiency and allow the use of solar and other renewable energy
technologies. A considerable portion of economic activity in Indian
country is associated with construction of homes and other buildings,
and tribal governments can direct this construction along soft
energy paths. One such example is the Community Development
Block Grant program, administered by the Department of Housing
and Urban Development (HUD). 33 ' Another is HUD's Indian
332. This has been called the "pay-back gap." Cavanagh, supra note 324, at 319;
see also ENERGY ISSUES AND OPTIONS, supranote 253, at 216-18 (setting out procedures
for life-cycle costing).
333. BROWN ET AL., supranote 6, at 158 (citing the example of the Grameen Bank of
Bangladesh, which provides very small loansfor micro-enterprise); see alsoVANDOMELEN,
supra note 316, at 43.
334. See supra note 262 and accompanying text.
335. Housing and Community Development Act of 1974, Pub. L. No. 93-383,88 Stat.
633 (codified as amended in scattered sections of42 U.S.C.); see also24 C.F.R. §§ 570-571
(1992) (codifying regulations).
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housing program, which expressly allows for energy efficiency
and renewable energy systems.3 Examples of passive solar housing
in Indian country remain the exception rather than the norm,
however. 7 Tribes could change this by the relatively simple act
of adopting performance-based building codes that require both
energy efficient housing and passive solar design practices.'
Tribal land use or environmental regulatory ordinances could
require consideration of solar orientation so that even if solar
design is not used in initial construction, the cost of retrofit solar
applications could be minimized. Tribal leaders can help to make
reservation economies more productive and more self-sufficient
by conceptualizing homes as places in which economic activities
take place, by encouraging homes to be built to allow for such
possibilities, and by incorporating attached solar greenhouses
or passive solar workshops, studios, or home office spaces.339 In
the dominant American society, working at home is a trend that
will save energy by alleviating the need to commute to work.
For a variety of reasons, tribal leaders may want to encourage
this trend in Indian country.
A small number of tribes already operate their own electric
utility authorities. 34° Such tribes could adopt regulatory policies,
like those adopted in California pursuant to the Public Utility
Regulatory Policy Act (PURPA), 341 which encourage the

336. See 24 C.F.R. § 905 (1992) (administering Indian housing programs). The Bureau
ofIndianAffairs (BIA) also administers a housing assistance program, called the Housing
Improvement Program (HIP), but the BIA's regulations do not expressly authorize the
use of solar and other alternative energy systems. See 25 C.F.R. § 256 (1992).
337. This statement is based on personal experience, including past involvement in
the Housing Committee of the National Congress of American Indians. For some ideas
on housing designs for Indian communities that will reflect tribal cultural values by
incorporating energy efficiency and passive solar design, see Architectural Design: An
American IndianProcess,An Interview with Dennis Sun Rhodes, NORTHEAST INDIAN Q.,
Summer 1990, at 24, 27.
338. HUD regulations require compliance with any applicable tribal building code
where it "meets or exceeds standards of model national building codes." See 24 C.F.R.
§ 905.250(a) (1992). BIA regulations for the HIP program require compliance with
appropriate localcodes," implicitlyincludingtribal codes. See 25 C.F.R. § 256.8(f) (1992).
339. Incorporating such spaces into homes would help to promote the development
ofmicroenterprise. See Houser, supranote 243, at 4. In addition, one of the most effective
ways of making housing more affordable is to eliminate the need for a family to own
a second or third car. See Andres Duany & Elizabeth Plater-Zyberk, The Second Coming
of the American Small Town, WILSON Q., Winter 1992, at 19, 45.
340. For example, the Navajo Nation, the Tohono O'odham Nation, and the Metlakatla
Indian Community operate tribal electric utilities, the Navajo Tribal Utility Authority,
Tohono O'odham Utility Authority, and Metlakatla Power and Light, respectively. My
firm represents the Metlakatla Indian Community and serves as general counsel for
Metlakatla Power and Light.
341. 16 U.S.C. §§ 2601-2645 (1988). See generally R. Alta Charo et al., Alternative
Energy Power Production: The Impact of the Public Utility Regulatory Policy Act, 11
COLUM. J. ENVTL. L. 447 (1986) (providing an in-depth review of PURPA).

SPRING AND SUMMER 1992]

Indigenous Self-Determination 745

development of decentralized sources of power using renewable
resources such as wind and solar energy.42 Tribes that regulate
electric rates could adopt rate structures, such as time-of-day
rates, to encourage energy efficiency and passive solar energy.'
Tribes that do not operate their own electric utilities or regulate
electric power could consider doing so-in ways that encourage
efficiency and the use of small-scale renewable energy sources.
Most tribes could investigate sponsoring the development of
small power-generating facilities using wind, solar, and other
renewable energy technologies. 3" Creative tribal attorneys could
devise a variety of ways to finance such projects. For example,
if such energy systems are part of the infrastructure for industrial
development, they could be financed with tribal revenue bonds.3'
Another option would be to create limited partnerships with offreservation investors. The "socially responsible" investment
movement would be a natural way to broker such investment
opportunities. 3' Tribes with revenue streams from bingo and
other gaming operations should consider investing a portion of
those revenues in sustainable energy development.
Tribal leaders need to be aware that the very nature of the
electric power industry is changing. Many electric utilities have
developed innovative energy conservation programs; many
others rely on small power-producers for most of their projected
need to expand generating capacity."47 Private companies
market energy conservation services and take a share of the
savings for their payment. 3'
Tribal leaders could help to
remake the electric utility industry by developing new models

342. On the California experience, see Charo et al., supra note 341, at 461-62,475-78,
486-93.
343. See Gregory Olson & Dean B. Suagee, An Analysis of the Impact of Time-of-Day
Rates on the Cost-Effectiveness of Passive Solar Heating,in PROCEEDINGS OF THE NINTH
NATIONAL PASSIVE SOLAR CONFERENCE (1984).
344. The Energy Policy Act of 1992 includes a separate title on Indian energy
resources, title XXVI. See Pub. L. No. 102-486, §§ 2601-2606, 106 Stat. 2776, 2781 (1992).
This title includes provisions to support tribes' development and regulation of energy
resources, including solar and wind energy, hydroelectricity, and cogeneration, and for
encouraging energy efficiency. See id. §§ 2603, 2604, 2606.
345. The interest paid on revenue bonds issued by tribal governments is tax-exempt.
Indian Tribal Governmental Tax Status Act of 1982, Pub. L. No. 97-473, 96 Stat. 2607
(1983) (codified in scattered sections of 26 U.S.C.); see also 26 C.F.R. § 305 (1992)
(collecting temporary regulations).
346. See THE SOCIAL INVESTMENT ALMANAC: A COMPREHENSIVE GUIDE TO SOCIALLY
RESPONSIBLE INVESTING (Peter D. Kinder et al. eds., 1992).
347. See generally CBRIIPHER FlAVIN, ELEIC1lWS FuTREI
TM SHIFT TO EFFICIENCY
AND SMALL-SCALE POWER (Worldwatch Paper No. 61,1984); Cavanagh, supranote 324;
Charo et al., supra note 341; O'Connor et al., supra note 324.
348. LOVINS & LOVINS, supra note 257, at 330-31.
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for providing energy design and financial services to people
living and doing business in Indian country.
Tribal colleges also can play leading roles in expediting the
transition to the solar age. 9 Some of these roles are fairly
obvious, since tribal colleges are the leading institutions of higher
education on many reservations. Tribal colleges strive to meet
the needs of the communities that they serve, but they also
influence the ways in which Indian people perceive their needs
for higher education in the sense that, if particular fields of study
are not offered, people may not even consider such fields as
options. If Indian people are to comprise a major part of the
workforce in the solar age, they will need to acquire appropriate
job skills, and tribal colleges must provide opportunities to acquire
these skills. Many state universities offer appropriate degree
programs, and tribal colleges could help to make these programs
accessible to Indian students.
Some of the roles that tribal colleges could play are not so
obvious. Some Indian educators have suggested that tribal
colleges could engage in fee-generating consulting services.'
There is certainly a need in Indian country for energy design
services, and tribal colleges may be well suited to fulfill this need.
Many state universities have expertise in energy design, and
tribal colleges could serve as a link to help make such expertise
available in Indian country.
Tribal colleges also might devote some attention to issues
involved in the transfer of soft-path technologies to the lessdeveloped countries. Although there are important distinctions
between communities in Indian country in the United States and
communities in rural parts of the LDCs, there are some important
parallels, too. By looking at technology transfer in the LDCs,
tribal colleges might find ways to expedite technology transfer
in Indian country and to transfer technology in ways that are
culturally compatible. Tribal colleges could also help to formulate
models of technology transfer that could be applied in LDC
communities. Interactive software for microcomputers would
be an important part of such models.3 5 ' As the multilateral

349. Lionel R. Bordeaux & Schuyler Houser, ReservationEconomic Development and
the Role of Tribal Colleges, WINDS OF CHANGE, Autumn 1989, at 45 (providing useful
background information on tribal colleges). For general information on tribal colleges,
ur OF TACIM, TIMBAL COUZS SHAPiNG
see THE CAYME FOUNDAmON UR TIE ADVANXC
THE FUTURE OF NATIVE AMERICA at xi-xiv, 1-6 (1989).
350. Bordeaux & Houser, supra note 349, at 57.
351. See ENERGY ISSUES AND OPTIONS, supra note 253, at 221-75.
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development banks encounter increasing opposition to
megaprojects, they can be expected to direct larger amounts of
capital toward soft-path options, and there will be a growing need
for successful models of technology transfer. Tribal leaders and
educators should try to keep in mind that the homelands of many
of the world's indigenous peoples are located in rural areas of
LDCs. The people of these communities very well might be
receptive to technology transfer models that have been developed
and tested in Indian communities in the United States. Indigenous communities in the LDCs might be receptive to technical
expertise provided by American Indian consultants simply
because of their common experience oftryingto remain culturally
distinct communities.35 2
There is, of course, a political dimension to the transfer of softpath technologies to indigenous communities.
Providing
communities in indigenous areas with electricity by connecting
them to power grids reinforces state authority over indigenous
peoples, as does the practice of building transmission lines and
oil pipelines through indigenous territories. Providing electricity
to indigenous communities through stand-alone systems has the
potential to empower indigenous peoples in a political sense and,
because such stand-alone systems can readily incorporate
telecommunications, this approach also has the potential to link
indigenous communities into the growing global network of
indigenous peoples. Thus, realizing the soft energy vision could
support self-determination for indigenous peoples not only by
relieving the pressure on their homelands from exploitative
"development," but also by empowering indigenous communities
both to make their own decisions about the kinds of development
that they want for themselves and to draw on the experiences
of other indigenous peoples in making those decisions.

CONCLUSION

Five hundred years after the dawn of the age of colonialism,
Mother Earth is in danger, and so are many of the indigenous
peoples that somehow have managed to survive as distinct
352. See Shelton H. Davis, Latin America's New Indigenous Peoples Fund, 9 AKWE:KON
J. (Fall 1992), at 44 (reporting on the Inter-American Development Bank's new Indigenous
Peoples Fund and discussing possible roles for North American Indians helping Latin
American Indians take advantage of the Fund).
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societies. Indigenous peoples seek recognition of their human
rights under international law, and they regard environmental
protection as a necessary part of their human rights. In the
industrialized countries and the LDCs, many people in the
environmental movement have embraced the concept of
sustainable development as a necessary part of any long-term
strategy to resolve global environmental problems. In any
realistic strategy to achieve sustainable development, energy
efficiency and community-scale renewable energy systems must
be prominently featured.
This Article has presented an overview of the emerging
international law. of the human rights of indigenous peoples and
has argued that, for the promise of the international recognition
of these rights to be fulfilled, the industrialized countries and
the LDCs must choose to take soft energy paths and must make
concerted efforts to achieve real progress along these paths. This
Article also has suggested some ways in which tribal leaders in
the United States could help to expedite the global transition
to the solar age. The reasons for choosing soft energy paths are
both principled and pragmatic. Indigenous peoples are part of
the human family and, by that simple fact, they deserve to be
treated with dignity and with respect for their human rights.
Aside from principle, and although we may not realize it, the
people of the industrialized world and the less developed countries
need indigenous peoples to survive as distinct societies. As the
people of the world strive for models of development that are
sustainable over the long term, we need, as examples, indigenous
peoples whose ways of life have proven to be sustainable over
countless generations, since the dawn of mythic time.
Several of the writers whose works have been cited in this
Article have called for individuals and communities and nations
to change the way we think about the Earth.3 53 Indigenous
peoples also have called for such a global change of mind."5 The
oral history of the Haudenosaunee (Iroquois) Confederacy provides
an inspirational example of what can be accomplished when
people change the way they think. When the Peacemaker planted
the Great Tree of Peace and brought together the Five Nations
to form the Confederacy, one of the keys to his success was
persuading individuals to use their powers of rational thought
353. DALY & COBB, supranote 10, at 376-400; GORE, supra note 8, at 238-65; MEADOWS
ET AL., supra note 6, at 222-36.
354. See, e.g., EREiRA, supra note 18, at 1-2; SUZUKI & KNUDTSON, supra note 1, at
233-35.
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to overcome fear and hatred and to act for the common good.'
This kind of reasoning is what is sometimes called the "discipline
of the Good Mind."3 56 If we are to cope effectively with the global
environmental crisis, we will need for people all over the world
to exercise such positive mental discipline. The authors of Beyond
the Limits suggest that there are essentially three mental models
among which we can choose, only one of which offers a chance
of avoiding ecological collapse on a global scale.35 7 This model
says
That the limits are real and close, and that there is just
exactly enough time, with no time to waste. There is just
exactly enough energy, enough material, enough money,
enough environmental resilience, and enough human virtue
to bring about a revolution to a better world.
That model might be wrong. All the evidence we have
seen, from the world data to the global computer models,
There is no way of knowing
suggests that it might be right.
358
it.
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to
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other
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This conclusion, based on scientific analysis, bears a striking
similarity to a statement made by one of the Kogi religious
leaders, a similarity which I think is not entirely coincidental.
The words of the Kogi spokesman are these:
Many stories have been heard that the sun will go out, the
world will come to an end. But if we all act well and think
well it will not end. That is why we are still looking after
the sun and the moon and the land.3 59
Around the world, indigenous peoples are doing their best to
fulfill their sacred duties to care for the Earth. The states of the
world, nongovernmental organizations, and concerned individuals
can help by respecting, and by insisting that others respect, the
human rights of indigenous peoples, including the right of selfdetermination.

355. John Mohawk, Origis of IroquoisPolitical Thought, NORTHEAST INDIAN Q., Summer
1986, at 16, 18-19.
356. See Freida J. Jacques, Disciplineof the Good Mind, NORTHEAST INDIAN Q., Summer
1991, at 31.
357. MEADOWS ET AL., supra note 6, at 236.
358. Id.
359. EREIRA, supra note 18, at 167 (emphasis added).

